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the IRS’s “problems” were the result of a lack of clarity in the applicable legal standards as 
opposed to official abuse and/or mismanagement.   

 
The former Director of the Exempt Organizations division, Lois Lerner, when asked by a 

Congressional committee about her role in the scandal claimed:  “I have not done anything 
wrong.  I have not broken any laws.  I have not violated any IRS rules or regulations.  And I have 
not provided false information to this or any other congressional committee.”2  After claiming 
she had done absolutely nothing wrong, she invoked her Fifth Amendment right against self-
incrimination.  Four months later, Ms. Lerner retired.  According to reports, “the IRS was 
moving toward terminating Lerner after completing an investigation into her role in the targeting 
controversy.  The IRS found that Lerner, who led the agency’s unit that reviewed requests for tax 
exemptions, mismanaged her department and was ‘neglectful of duty.’”3  Representative Sander 
Levin, the ranking Democrat on the House Ways and Means Committee, said at the time: “Lois 
Lerner is being held responsible for her gross mismanagement of the IRS tax-exempt division, 
which led to improper handling of applications for tax-exempt status, whether conservative [or] 
progressive.”4  Representative Darrell Issa, Chairman of the House Oversight and Government 
Reform Committee, however, said: “We still don’t know why Lois Lerner, as a senior IRS 
official, had such a personal interest in directing scrutiny and why she denied improper conduct 
to Congress.”5  Ms. Lerner’s role in this matter is discussed in more detail in a letter from 
Representatives Issa and Jordan to Commissioner Koskinen, dated February 4, 2014, and 
attached as Exhibit A.   

 
Ms. Lerner’s top deputy, the former Director of the Office of Rulings and Agreements, 

was removed from her position.6  Daniel Werfel’s report of June 24, 2013 (Charting a Path 

                                                 
2Ed O’Keefe and William Branigan, Lois Lerner invokes Fifth Amendment in House hearing on IRS 
targeting, Washington Post (May 22, 2013), http://www.washingtonpost.com/politics/lois-lerner-invokes-
fifth-amendment-in-house-hearing-on-irs-targeting/2013/05/22/03539900-c2e6-11e2-8c3b-
0b5e9247e8ca_story.html.    
   
3 Lauren French, Lois Lerner still Hill’s favorite piñata, Politico (Sept. 23, 2013), 
http://www.politico.com/story/2013/09/lois-lerner-retires-irs-97217.html.   
 
4 Id. 
 
5 Stephen Dinan, Lois Lerner, IRS official in tea party scandal, forced out for ‘neglect of duties,’ 
Washington Times (Sept. 23, 2013), http://www.washingtontimes.com/news/2013/sep/23/lois-lerner-irs-
official-tea-party-scandal-retires/?page=all. 
 
6 Rebekah Metzler, Top IRS Official Removed From Job, Not Fired, Likely Still Works at Agency, US 
News & World Report (June 24, 2013), http://www.usnews.com/news/articles/2013/06/24/top-irs-
official-removed-from-job-not-fired-likely-still-works-at-agency.  
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Forward at the IRS: Initial Assessment and Plan of Action) details the significant “management 
failures” of the Exempt Organizations division.   

 
Still, many do not take this matter seriously.  A former Director of the Exempt 

Organizations unit, Marcus Owens, recently “dismissed the Tea Party scandal as one in which 
conservative groups suffered nothing more than being subjected to ‘silly questions.’”7  An 
important voice, President Obama, during a recent interview cited “bureaucratic reasons” for the 
scandal, and complained, “they’ve got a list, and suddenly everybody’s outraged.”8  The 
President subsequently blamed the scandal on “boneheaded decisions” that occurred because the 
IRS “did not know how to implement” a “501(c)(4) law people think is confusing,” and assured 
the public, before investigations have concluded, that there was “[n]ot even a smidgeon of 
corruption.”9 

 
This rulemaking amounts to an effort by the IRS to absolve itself by further punishing its 

victims.  Over the past few years, Section 501(c)(4) organizations that lawfully engaged in 
political or politically-related activities in the past, or attempted to do so, were subjected to 
official abuse in the form of the “tea party scandal,” which, by most accounts, extended beyond 
the tea party.  (Chairman Issa’s cryptic comment about Ms. Lerner’s “personal interest in 
directing scrutiny” has not yet been fully explained.)  While the scandal at the IRS is not 
addressed in the NPRM,10 this proposal is the agency’s most significant and visible response thus 
far.11  The NPRM asserts that the agency’s motivation is to establish “more definitive rules” to 
                                                 
7 Diane Freda, IRS to Issue 501(c)(4) Rules, but Observers Say Cure May Be Worse Than the Problem, 
Bloomberg BNA Money & Politics (Jan. 27, 2014), 
http://news.bna.com/mpdm/MPDMWB/split_display.adp?fedfid=40496849&vname=mpebulallissues&jd
=a0e5t4g5f5&split=0.   
 
8 Hardball with Chris Matthews, Transcript (Dec. 5, 2013), 
http://www.nbcnews.com/id/53755285/ns/msnbc-hardball_with_chris_matthews/#.UufHjNIo4dU.   
 
9 Obama on IRS Scandal: “Not Even A Smidgen Of Corruption,” Real Clear Politics (Feb. 2, 2014), 
http://www.realclearpolitics.com/video/2014/02/02/obama_on_irs_scandal_not_even_a_smidgen_of_corr
uption.html#.Uu7xIlczqAs.twitter.  
10 According to the NPRM, “[r]ecently, increased attention has been focused on potential political 
campaign intervention by section 501(c)(4) organizations.”  NPRM at 71,536. 
 
11 It is not entirely clear whether this rulemaking proposal is a response to the agency’s scandal, or a 
continuation of that scandal.  On February 5, 2014, House Ways and Means Committee Chairman Camp 
issued a statement indicating that “[a]ccording to interviews, as early as 2011, work on potential 501(c)(4) 
regulations was started,” and “[a] June 2012 email between Treasury and Lois Lerner revealed that these 
potential regulations were being discussed “off-plan” – or not to be published on the public schedule.”  
Press Release: Camp Blasts Treasury & Lois Lerner for Developing 501(c)(4) Rules “Off-Plan,” Feb. 5, 
2014, http://waysandmeans.house.gov/news/documentsingle.aspx?DocumentID=369014.    
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“provide greater clarity and reduce the need for detailed factual analysis.”12  Virtually every 
observer, however, immediately recognized that this proposal is an effort “to rein in the influence 
of tax-exempt groups in elections by creating rules to restrict their spending on a wide range of 
campaign-related activities.”13  The IRS should acknowledge what is widely known: the 
government seeks to further regulate and restrict the constitutionally protected speech and 
activities of a certain, now disfavored, type of organization. 
   

Congress is acutely aware of, and deeply engaged in, the question of Section 501(c)(4) 
regulation.  Congress is the appropriate body to provide an answer, if one is needed.  The 
wrongdoer in this affair – the IRS – is not in a position to provide a solution.  The proposed 
rule was hastily prepared and offered while Congressional investigations into the matter are still 
ongoing.  Legislation has been introduced in both the U.S. House and Senate to delay 
implementation of any new rules stemming from this rulemaking for one year.  In the U.S. 
House, Representative Camp “introduced legislation prohibiting for one year the Department of 
the Treasury (Treasury) and Internal Revenue Service (IRS) from issuing or finalizing proposed 
501(c)(4) regulations issued last November.”14  In the U.S. Senate, the same measure was 
introduced on February 11, 2014, by Senators Roberts and Flake, along with 37 co-sponsors.15  

                                                                                                                                                             
 
12 NPRM at 71,536 – 71,537. 
 
13 John D. McKinnon, IRS Moves to Restrict Nonprofit’s Politicking, Wall Street Journal (Nov. 26, 2013), 
http://online.wsj.com/news/articles/SB10001424052702304465604579222110598111076; see also 
Gregory Korte and Fredreka Schouten, IRS moves to curb tax-exempt groups’ political activity, USA 
Today (Nov. 27, 2013) (“The Obama administration is moving to clamp down on the growing political 
activity of "social welfare" tax-exempt groups, six months after controversy erupted over the IRS scrutiny 
of conservative groups.  The Treasury Department's proposed rules, released Tuesday, would restrict the 
ability of those groups to conduct a wide range of activities, from running ads to distributing mailers that 
target specific candidates to get-out-the-vote drives.”), 
http://www.usatoday.com/story/news/politics/2013/11/26/irs-to-define-political-activity/3757495/; Matea 
Gold, Obama administration proposes new rule curtailing political activities by nonprofit groups, 
Washington Post (Nov. 26, 2013) (the proposal “represents the most aggressive effort to date to rein in 
the activities of nonprofit groups that have had a growing influence on elections in recent years”), 
http://www.washingtonpost.com/blogs/post-politics/wp/2013/11/26/obama-administration-proposes-new-
rule-curtailing-political-activities-by-nonprofit-groups/?clsrd; Richard Rubin and Greg Giroux, IRS Limits 
Political Activity in Post-Tea Party Flap Rule, Bloomberg (Nov. 26, 2013), 
http://www.bloomberg.com/news/2013-11-26/irs-defines-political-activity-in-post-tea-party-rules.html.   
 
14 Press Release: Camp Introduces Legislation to Block Proposed IRS Regulations that Stifle Rights of Tea 
Party Groups (Jan. 15, 2014), http://camp.house.gov/news/documentsingle.aspx?DocumentID=366895.  
Representative Camp’s bill, H.R. 3865, was approved by the House Ways and Means Committee on 
February 11, 2014.     
 
15 See Press Release: Sen. Roberts & Sen. Flake Introduce Bill to Prevent IRS Targeting, Preserve Free 
Speech (Feb. 11, 2014), 
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Both bills, H.R. 3865 and S. 2011, are known as the “Stop Targeting of Political Beliefs by the 
IRS Act of 2014.”       

 
By all outward appearances, this rulemaking has been heavily politicized from the start, 

and its proponents appear to view it, and value it, as a political weapon to be wielded against 
their perceived opponents.  The letter from Representatives Issa and Jordan to Commissioner 
Koskinen, see attached Exhibit A, includes a detailed examination of the partisan and political 
origins of this rulemaking.  These Congressmen believe “the proposed rule is simply the final act 
of the Administration’s history of attempts to stifle political speech by conservative § 501(c)(4) 
organizations.”16   

 
As detailed by Representatives Issa and Jordan, the IRS “quietly considered guidance on 

§ 501(c)(4) organizations for several years,” and this consideration began “well before the 
publication of the TIGTA audit.”17  The IRS Chief Counsel, one of the agency’s two political 
appointees, was heavily involved in these efforts.18  Former Acting Commissioner Miller stated 
that Democratic Senator Carl Levin’s “complaining bitterly to us” gave impetus to addressing 
the matter of Section 501(c)(4) regulation.19  In a March 2012 letter, Senate Democrats urged the 
IRS to impose the sorts of limits proposed in this rulemaking,20 and one of those Senators, 
Senator Schumer, recently spoke approvingly of this rulemaking in the context of offering 

                                                                                                                                                             
http://www.roberts.senate.gov/public/index.cfm?p=PressReleases&ContentRecord_id=87f61381-e91a-
4072-8f1b-e64c02237479.   
 
16 Letter from Representatives Issa and Jordan to Commissioner Koskinen at 2, attached as Exhibit A. 
 
17 Id. at 6. 
 
18 Id. 
 
19 Id. at 9. 
 
20 Press Release: Senate Democrats Urge IRS To Impose Strict Cap On Political Spending By Nonprofit 
Groups – Vow Legislation If Agency Doesn’t Act (March 12, 2012), 
http://www.schumer.senate.gov/record.cfm?id=336270&.  The IRS’s press release of November 26, 
2013, explains: “In defining the new term, ‘candidate-related political activity,’ Treasury and the IRS 
drew upon existing definitions of political activity under federal and state campaign finance laws, other 
IRS provisions, as well as suggestions made in unsolicited public comments.”  Press Release: Treasury, 
IRS Will Issue Proposed Guidance For Tax-Exempt Social Welfare Organizations (Nov. 26, 2013), 
http://www.treasury.gov/press-center/press-releases/Pages/jl2225.aspx.  The IRS could allay some 
suspicions about the origins of this proposal if it were more forthcoming, and revealed, for instance, more 
details about these “unsolicited public comments” that apparently influenced this rulemaking before it 
was released to the rest of the public.     
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strategies “for Democratic efforts to marginalize the tea party.”21  On February 13, 2014, The 
Hill reported that “Senate Democrats facing tough elections this year want the Internal Revenue 
Service to play a more aggressive role in regulating outside groups expected to spend millions of 
dollars on their races.”22  The partisan, speech-suppressing motives of supporters of the IRS 
proposal could not be clearer. 

 
Senate Minority Leader Mitch McConnell characterized this proposal as an effort by the 

Administration “to silence the voices of their critics going into this important fall election.”23  

                                                 
21 Meredith Shiner, Schumer: Administration, IRS Must “Redouble Efforts” On Campaign Finance 
Enforcement, Roll Call (Jan. 23, 2014), http://atr.rollcall.com/schumer-administration-irs-must-redouble-
efforts-on-campaign-finance-enforcement/.  Ironically, Senator Schumer made these political remarks at 
an event sponsored by a Section 501(c)(4) organization that might have constituted “political activity” 
under the proposed rules.  
 
22 Alexander Bolton, Vulnerable Dems Want IRS To Step Up, The Hill (Feb. 13, 2014), 
http://thehill.com/homenews/senate/198298-vulnerable-dems-want-irs-to-step-up. 
 
23 Fox News, McConnell says proposed Treasury regulation meant to silence Obama critics (Jan. 29, 
2014), http://www.foxnews.com/politics/2014/01/29/mcconnell-says-initiated-treasury-dept-regulation-
meant-to-silence-obama/.  Senator McConnell explained further: “I think what they have decided to do is 
to take these people off of the playing field, and if it hits a few liberals, fine, but I think what they are 
really worried about are their conservative critics.”  On January 30, 2014, Senator McConnell made the 
following comments on the Senate floor: 
 

“I’m referring to the administration’s radical new proposal to codify the same kind of 
targeting of grass-roots groups that an independent Inspector General determined the IRS 
had engaged in the run-up to the 2012 election. . . . Here’s their plan: the administration 
proposes to redefine political activity so broadly that grass-root groups all across the 
country that exist for the sole purpose of speaking out on issues of liberty or limited 
government or free enterprise or anything else that the administration doesn’t want to 
hear about will be forced to shut down. . . . Now, as usual, the folks who are pushing this 
new assault on speech tell us it’s some kind of good-government proposal that increases 
transparency. But the truth is, the only thing transparent here is the administration’s 
thuggish attempt to shut down its critics. . . . Rather than reform the IRS and root out any 
hint of corruption or targeting of political opponents, they’re now proposing to codify it. . 
. . Instead of getting the IRS out of the business of policing speech, they want to make it 
the final arbiter of political speech. . . . And that’s why the new IRS commissioner has a 
simple choice: he can either restore the public’s trust in an agency whose reputation was 
already in doubt, or he can allow himself to be used as a political pawn by an 
administration that now seems willing to do anything to keep those it disagrees with from 
fully exercising their constitutionally-protected right to free speech.  After recent scandals 
the IRS shouldn’t be getting more involved in what people can and cannot say, but less. 
Commissioner Koskinen must take a stand against this kind of thuggery and make it clear 
to a nervous public that his agency will not engage in any more government-sanctioned 
crackdowns on speech.” 
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House Ways and Means Chairman Dave Camp views this rulemaking as an effort to put “tea 
party groups out of business.”24   On January 30, 2014, Chairman Camp, by letter to the 
Secretary of the Treasury, requested “all documents and communications sent by, received by, or 
copied to any employee of the Department of the Treasury between January 1, 2009 and the 
present relating to rulemaking or proposed guidance for 501(c)(4) organizations.”25  In recent 
budget negotiations, Congressional Republicans reportedly sought to include “language that 
would put a hold on the IRS rule,” but Congressional Democrats steadfastly refused to agree to 
such language, even though it cost them the inclusion of several of their own priorities.26  On 
February 5, 2014, ten members of the Congressional Republican leadership asked Commissioner 
Koskinen to “abandon this proposed rule, and make it clear to a nervous public that your agency 
will no longer engage in government-sanctioned crackdowns on speech.”27       

 
Even though specific language to place this rulemaking on hold was rejected during the 

recent budget negotiations, the Consolidated Appropriations Act of 2014 may still bar the IRS 
from advancing this rulemaking.  That Act provides that “[n]one of the funds made available 
under this Act may be used by the Internal Revenue Service to target citizens of the United 
States for exercising any right guaranteed under the First Amendment to the Constitution of the 

                                                                                                                                                             
Press Release: McConnell Calls on IRS Commissioner to Resist Obama Administration Efforts to Muzzle 
Free Speech (Jan. 30, 2014), 
http://www.mcconnell.senate.gov/public/index.cfm?p=PressReleases&ContentRecord_id=5102c641-
48de-4262-a431-619f8e06340b.      
 
24 Kimberley A. Strassel, IRS Targeting and 2014; Democrats are working hard to make sure 
conservative groups are silenced in the 2014 midterms, Wall Street Journal (Jan. 16, 2014), 
http://online.wsj.com/news/articles/SB10001424052702304603704579324783339931114.   
 
25 Letter from U.S. House of Representatives Committee on Ways and Means Chairman Dave Camp to 
Secretary of Department of the Treasury Jacob Lew, January 30, 2014, 
http://waysandmeans.house.gov/uploadedfiles/13014_camp_to_lew_regs.pdf.   
 
26 Kimberley A. Strassel, IRS Targeting and 2014; Democrats are working hard to make sure 
conservative groups are silenced in the 2014 midterms, Wall Street Journal (Jan. 16, 2014), 
http://online.wsj.com/news/articles/SB10001424052702304603704579324783339931114.  Senator 
Schumer recounted a version of the same story.  See Remarks by Senator Charles Schumer (D-NY), The 
Rise of the Tea Party and how Progressives can Fight Back, Center For American Progress Action Fund 
(Jan. 23, 2014), http://www.americanprogressaction.org/events/2014/01/16/82507/remarks-by-senator-
charles-schumer-d-ny/.   
 
27 Letter to The Honorable John Koskinen from Senators McConnell, Cornyn, Thune, Hatch, and Shelby, 
and Representatives Boehner, Cantor, McCarthy, McMorris Rodgers, Camp, and Rogers, Feb. 5, 2013, 
http://www.speaker.gov/sites/speaker.house.gov/files/UploadedFiles/IRS%20letter_140205.PDF.  
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United States.”28  This is extremely broad language, and this rulemaking unquestionably 
“targets” citizens for exercising their First Amendment rights; it is “aimed” at reducing the 
amount of “political” speech from Section 501(c)(4) organizations. 

 
Given current political realities, however, it seems likely that this rulemaking will 

proceed.  If that is the case, we offer the following comments on the proposal. 
 
II. THE PROPOSED RULE FAILS TO ADDRESS THE MANY CONSTITUTIONAL 

ISSUES PRESENTED 
 

“Congress shall make no law … abridging the freedom of speech … or the right of the 
people … to petition the Government for a redress of grievances.” 

 
The NPRM does not even pay lip service to our basic freedoms.  The First Amendment is 

not mentioned anywhere in the NPRM.  To the extent that the IRS seeks to regulate – i.e., limit – 
the “election-related” speech of non-profit organizations, it must recognize that it is acting not 
simply as a tax administrator, but as a campaign finance regulator that would censor both issue 
advocacy and election-related speech.  And to the extent that the IRS regulates – i.e., limits – an 
organizations’ ability to engage in issue advocacy, the IRS must recognize that its actions 
infringe upon both the right to free speech and the people’s constitutional right “to petition the 
Government for a redress of grievances.” In both instances, the IRS is subject to boundaries 
established by the Supreme Court’s First Amendment jurisprudence.   

 
The failure to acknowledge the First Amendment is not entirely surprising given the fact 

that the agency’s existing approach (the “facts and circumstances” test) has never been 
conformed to First Amendment requirements.  For years, the IRS has sought to protect its 
standards – found only in a series of Revenue Rulings, training materials, and the minds of 
certain IRS officials and select reviewing agents – from judicial review.29  If the IRS pursues this 

                                                 
28 In addition, the Act also provides that “[n]one of the funds made available in this Act may be used by 
the Internal Revenue Service to target groups for regulatory scrutiny based on their ideological beliefs.”  
See also Patrick Caldwell, Did These 68 Words Just Kill IRS Oversight of Dark Money?, Mother Jones, 
Jan. 22, 2014, http://www.motherjones.com/politics/2014/01/congress-irs-law-regulate-political-groups.   

 
29 See, e.g., Catholic Answers, Inc. v. United States, 438 Fed. Appx. 640 (9th Cir. 2011) (unpublished 
opinion) cert. denied 132 S. Ct. 1143 (2012).  In Catholic Answers, Inc., the Ninth Circuit noted, 
“However, should this set of facts recur, the case will not evade review because it will be clear then, while 
it is not now, that the IRS has intentionally maneuvered to avoid judicial scrutiny and will not be 
permitted to engage in evasion of this kind” (emphasis added).  See also Christian Coalition of Florida, 
Inc. v. United States, 662 F.3d 1182, 1196 n.13 (11th Cir. 2011) (“This point also highlights the 
possibility that, should a similar dispute over CC-FL’s tax exempt status arise in a future tax refund suit, 
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rulemaking, perhaps one of the few positive results will be that by conducting a rulemaking 
pursuant to the Administrative Procedures Act, the courts may finally have an opportunity to 
weigh in on the matter. 
 

Under both the existing and proposed approaches, the IRS places limitations on the 
amount of “political” speech and activity that an organization may undertake and still retain its 
tax-exempt status.  In both instances, the IRS uses content-based standards to identify certain 
candidate- and election-related speech.  An organization that exceeds the limits on the 
permissible total amount of candidate- and election-related speech and activity faces negative 
legal consequences, including the loss of tax-exempt status, tax penalties, and/or rejection of a 
Form 1024 application.  Accordingly, the IRS conditions a government benefit (i.e., tax exempt 
status) on the recipient’s willingness to curtail and limit protected First Amendment activity.  An 
organization that does not accept this “bargain” faces the penalties described above.  This regime 
has obvious First Amendment implications that the IRS does not appear to have ever considered.  
This rulemaking absolutely must grapple with those issues, and to the extent that the IRS 
continues to pretend that it operates in a tax administration or revenue collection vacuum that has 
no relation whatsoever to the Supreme Court’s First Amendment and campaign finance 
jurisprudence, this rulemaking will remain fundamentally flawed. 
 

The most obvious result of this failure to acknowledge the First Amendment 
considerations that are present is the NPRM’s complete disregard for a series of Supreme Court 
pronouncements that should (and eventually will, likely through litigation) guide this 
rulemaking.  In Citizens United v. FEC the Supreme Court held that an incorporated Section 
501(c)(4) organization cannot be prohibited from distributing an advocacy film that contains the 
functional equivalent of express advocacy.  The Supreme Court majority viewed the corporate 
expenditure ban at 2 U.S.C. § 441b as a law “enacted to control or suppress speech,” and 
remarked that “[i]ts purpose and effect are to silence entities whose voices the Government 
deems to be suspect.”30  Similarly, the Court explained that “[t]he purpose and effect of this law 
is to prevent corporations, including small and non-profit corporations, from presenting both 
facts and opinions to the public.”31  As a general principle, however, “political speech must 
prevail against laws that would suppress it, whether by design or inadvertence.”32   

                                                                                                                                                             
the ‘voluntary cessation’ exception to mootness may have a role to play if the IRS fails to refund the 
disputed taxes within the six month statutory period, and then later refunds the taxes after litigation 
begins, solely to deprive the court of jurisdiction and without any independent basis for granting the 
refund. We offer no opinion on the merits of a voluntary cessation claim presented under such 
circumstances, as those circumstances do not describe the case currently before us.”) (emphasis added). 
30 Citizens United, 558 U.S. 310, 336, 339 (2010). 
 
31 Id. at 355.   
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Citizens United also makes clear that the government is prohibited from restricting 

speech based on the identity of the speaker, which, of course, is precisely what Section 501(c)(4) 
does, at least as interpreted by the IRS.  The Court wrote, “[p]rohibited, too, are restrictions 
distinguishing among different speakers, allowing speech by some but not others. . . . As 
instruments to censor, these categories are interrelated: Speech restrictions based on the identity 
of the speaker are all too often simply a means to control content.”33  In addition: 

 
Quite apart from the purpose or effect of regulating content, moreover, the 
Government may commit a constitutional wrong when by law it identifies certain 
preferred speakers.  By taking the right to speak from some and giving it to 
others, the Government deprives the disadvantaged person or class of the right to 
use speech to strive to establish worth, standing, and respect for the speaker’s 
voice.  The Government may not by these means deprive the public of the right 
and privilege to determine for itself what speech and speakers are worthy of 
consideration.  The First Amendment protects speech and speaker, and the ideas 
that flow from each. . . . [I]t is inherent in the nature of the political process that 
voters be free to obtain information from diverse sources in order to determine 
how to cast their votes.  At least before Austin, the Court had not allowed the 
exclusion of a class of speakers from the general public dialogue.  We find no 
basis for the proposition that, in the context of political speech, the Government 
may impose restrictions on certain disfavored speakers.34 

 
 Finally, the availability of other outlets for speech (i.e., “the PAC option”) made no 
difference in Citizens United.  The Court explained, “[a] PAC is a separate association from the 
corporation.  So the PAC exemption from § 441b’s expenditure ban, § 441b(b)(2), does not 
allow corporations to speak. . . . PACs are burdensome alternatives; they are expensive to 
administer and subject to extensive regulations.”35  Similarly, just because a Section 501(c)(4) 
organization could create a Section 527 organization in order to speak fully and without 
restriction, the Supreme Court has already held that this less-than-ideal alternative does not 
alleviate or excuse the First Amendment burdens imposed in the first place.       

                                                                                                                                                             
 
32 Id. at 340. 
 
33 Id.   
 
34 Id. at 340-341. 

35 Id. at 337.   
 



 
Comments of American Future Fund 

Page 11 of 35 
 

 
 As the Court explained: 
 

When Government seeks to use its full power … to command where a person may 
get his or her information or what distrusted source he or she may not hear, it uses 
censorship to control thought.  This is unlawful.  The First Amendment confirms 
the freedom to think for ourselves.36   

 
The NPRM does not explain how the proposed regulation is permissible in light of 

Citizens United, although the IRS is unquestionably aware of the possible implications of 
Citizens United.  In fact, it appears that the tea party “targeting” scandal was motivated, at least 
in part, out of concern that the agency’s tax exempt rules were threatened by Citizens United.  
On February 1, 2011, former Director of Exempt Organizations Lois Lerner sent an email to five 
IRS colleagues.  She wrote: 
 

Tea Party Matter very dangerous.  This could be the vehicle to go to court on the 
issue of whether Citizen’s [sic] United overturning the ban on corporate spending 
applies to tax exempt rules.  Counsel and Judy Kindell need to be in on this one pl 
ease needs to be in this [sic].  Cincy should probably NOT have these cases – 
Holly [Paz] please see what exactly they have please.37 

 
It is possible that the Supreme Court may one day uphold political activity restrictions in 

the context of the tax exempt classification system that the IRS administers.  Such a decision, 
however, is far from a foregone conclusion, and a proper rulemaking must address the questions 
presented by Citizens United.   

 
Assuming only for the sake of argument that this rulemaking is permissible, and Citizens 

United notwithstanding, then the IRS must still craft its “candidate-related political activity” 
definition to conform to the Supreme Court’s instructions in FEC v. Wisconsin Right to Life, Inc. 
(WRTL).  In WRTL, the Supreme Court directly addressed a question that is at the very heart of 
this rulemaking: How may the government constitutionally distinguish between campaign-
related speech and issue advocacy?  The Court’s answer to that question provides the Service 
with the broadest available, “outer boundary” definition of “candidate-related political activity” 
                                                 
36 Id. at 356. 
 
37 Dave Wiegel, Read Lois Lerner’s Emails and Decide Whether the IRS Scandal Is Back, Slate (Sept. 12, 
2013), 
http://www.slate.com/blogs/weigel/2013/09/12/read_lois_lerner_s_emails_and_decide_whether_the_irs_s
candal_is_back.html.   
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that it may constitutionally adopt if it seeks to define and limit the amount of “candidate-related 
political activity” that a Section 501(c)(4) organization may undertake. 
 

In WRTL, the Supreme Court recognized two categories of “advocacy” speech: “the 
‘functional equivalent’ of speech expressly advocating the election or defeat of a candidate for 
federal office” and a “genuine issue ad.”38  (The Court explained that an “issue ad” is “speech 
about public issues more generally … that mentions a candidate for federal office.”39)  The IRS 
is not free to create a hybrid category, such as the proposed “candidate-related political activity,” 
that straddles these two concepts, even though the Supreme Court has “long recognized that the 
distinction between campaign advocacy and issue advocacy ‘may often dissolve in practical 
application.  Candidates, especially incumbents, are intimately tied to public issues involving 
legislative proposals and governmental actions.’”40  As the Court explains, “the First 
Amendment requires us to err on the side of protecting political speech rather than suppressing 
it.”41   

 
The Court held that “[d]iscussion of issues cannot be suppressed simply because the 

issues may also be pertinent in an election.  Where the First Amendment is implicated, the tie 
goes to the speaker, not the censor.”42  The Court then referred to Ashcroft v. Free Speech 
Coalition, which held that “[t]he government may not suppress lawful speech as the means to 
suppress unlawful speech.  Protected speech does not become unprotected merely because it 
resembles the latter.  The Constitution requires the reverse.”43   
 

Adopting a regulation that is intentionally overbroad, and which unquestionably captures 
and restricts what the Supreme Court defines as “genuine issue advocacy,” as the proposed 
standard for “candidate-related political activity” does, is simply not permissible.  The NPRM 
fails to acknowledge that activity close in time to an election can be directly related to issues 
pending before a legislature.  The IRS, however, has acknowledged this fact for years in its prior 
rules, and also expressly acknowledges it in its rules regarding lobbying activities by Section 
501(c)(3) organizations. 

                                                 
38 FEC  v. Wisconsin Right to Life, Inc., 551 U.S. 449, 456 (2007).   
 
39 Id. 
 
40 Id. at 456-457 quoting Buckley v. Valeo, 424 U.S. 1, 42 (1976).   
 
41 Id. at 457.   
 
42 Id. at 474.   
 
43 Id. at 475 quoting Ashcroft v. Free Speech Coalition, 535 U.S. 234, 255 (2002). 
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The Supreme Court’s standard for distinguishing between candidate- and election-related 

speech and issue advocacy is simple: “[A] court should find that an ad is the functional 
equivalent of express advocacy only if the ad is susceptible of no reasonable interpretation other 
than as an appeal to vote for or against a specific candidate.”44  Advocacy speech that does not 
meet this standard is issue advocacy.  The Court also set forth several factors that identify a 
“genuine issue ad”:  

 
First, their content is consistent with that of a genuine issue ad:  The ads focus on a 
legislative issue, take a position on the issue, exhort the public to adopt that position, and 
urge the public to contact public officials with respect to the matter.  Second, their 
content lacks indicia of express advocacy: The ads do not mention an election, candidacy, 
political party, or challenger; and they do not take a position on a candidate’s character, 
qualifications, or fitness for office.45 

 
The ad sponsor’s subjective intent, along with the timing of the ad, were both deemed 
unpersuasive and irrelevant to the question of whether an advertisement constitutes genuine issue 
advocacy.46  As the Court explained, “a group can certainly choose to run an issue ad to coincide 
with public interest rather than a floor vote.”47   
 
 As noted above, the WRTL standard represents the “outer boundary” for distinguishing 
between “candidate-related” advocacy and “issue advocacy.”  In other words, the broadest 
available standard for identifying “candidate-related” advocacy is to include any communication 
that is the “functional equivalent of express advocacy.”  A communication is the “functional 
equivalent” only if it “is susceptible of no reasonable interpretation other than as an appeal to 
vote for or against a specific candidate.”  If the IRS is concerned that requiring its employees to 
identify the “functional equivalent of express advocacy” may prove difficult, or may require 
indeterminate subjective judgments, which is a fair assessment,48 then the remaining option is to 
draw a bright line using Buckley’s “magic words” conception of express advocacy. 

                                                 
44 Id. at 469-470.   
 
45 Id. at 470.   
 
46 Id. at 472-473; see also id. at 476 n.8 (“’purpose’ is not the appropriate test for distinguishing between 
genuine issue ads and the functional equivalent of express campaign advocacy”).   
 
47 Id. at 473. 
 
48 The Supreme Court invalidated the FEC’s regulatory test for identifying the “functional equivalent of 
express advocacy” in Citizens United.  See Citizens United, 558 U.S. at 335-336.  Previously, that test’s 
lack of precision was demonstrated when the Federal Election Commission divided when asked if a 
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III. THERE IS NO CLEAR STATUTORY BASIS FOR EITHER THE EXISTING 

FACTS AND CIRCUMSTANCES TEST OR THE IRS’S PROPOSED 
STANDARD 

 
A. The Problems Inherent In The Facts and Circumstances Test Are Well 

Known and Not New 

 The shortcomings of the existing “facts and circumstances” approach to defining 
“political campaign intervention” are well known.  Simply put, no one really knows what the 
“standard” means.  The NPRM quotes the June 24, 2013 report (“Charting a Path Forward at the 
IRS: Initial Assessment and Plan of Action”), which stated that “[o]ne of the significant 
challenges with the 501(c)(4) review process has been the lack of a clear and concise definition 
of ‘political campaign intervention,’” which in turn has “created considerable confusion for both 
the public and the IRS in making appropriate section 501(c)(4) determinations.”49  This, 
however, has been the case for many years, and the NPRM leaves unstated the actual reason(s) 
for this rulemaking’s urgency.   

 
IRS Commissioner John Koskinen recently “suggested that the IRS’s problematic 

behavior toward advocacy groups was partly due to confusion about the existing tax-exemption 
rules and how to apply them. . . . ‘We need as much clarity as possible,’ Koskinen said. ‘If we 
can get clarity, that’s the way we’ll get the IRS out of this as much as possible.’”50  
Commissioner Koskinen also stated, “Everyone would gain and we would avoid issues that 
we've had in the past if it were clearer what the definition of political activity is and how much of 
it (organizations) are allowed to engage in with as much clarity as possible and if it was clearer 
to whom those rules apply.”51   

 
The lack of “clarity,” however, is not the “facts and circumstances” test’s sole 

shortcoming.  The “facts and circumstances” approach lacks clarity because: (1) it statutory basis 

                                                                                                                                                             
certain communication was the “functional equivalent” of express advocacy.  See, e.g., FEC Advisory 
Opinion 2008-15 (National Right to Life Committee, Inc.). 
 
49 NPRM at 71,536.   
 
50 Josh Hicks, New IRS commissioner addresses agency challenges, Washington Post (Jan. 6, 2014), 
http://www.washingtonpost.com/blogs/federal-eye/wp/2014/01/06/new-irs-commissioner-addresses-
agency-challenges/.  
 
51 Kendall Breitman, New IRS chief sees end to Tea Party investigation, USA Today (Jan. 6, 2014), 
http://www.usatoday.com/story/news/politics/2014/01/06/irs-commissioner-koskinen-tea-party/4344465/.   
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has never been explained; (2) it is not the product of a formal rulemaking; and (3) it completely 
ignores the Supreme Court’s rulings regarding the regulation of political speech.  The standards 
outlined in Revenue Rulings 2004-6 and 2004-41 are not derived from any statutory language 
and have no apparent statutory basis, are almost certainly unconstitutionally vague, and, as noted 
above, they fail to take into account the Supreme Court’s rulings in WRTL and Citizens United.52  
The lack of clarity is merely a symptom of what is wrong with the “facts and circumstances” 
test; it is not the root problem.      
 

B. The Proposed Rule Is No More Anchored To Statutory Language Than The 
Facts and Circumstances Test   

The NPRM does not specifically identify the statutory language that serves as the 
delegation of authority to the IRS to conduct a rulemaking for the purpose of restricting the 
extent to which Section 501(c)(4) organizations may engage in “political” activities.  26 U.S.C. § 
501(a) grants tax exempt status to “[c]ivic leagues or organizations not organized for profit but 
operated exclusively for the promotion of social welfare, or local associations of employees, the 
membership of which is limited to the employees of a designated person or persons in a 
particular municipality, and the net earnings of which are devoted exclusively to charitable, 
educational, or recreational purposes,” provided that “no part of the net earnings of such entity 
inures to the benefit of any private shareholder or individual.”53  Section 501(c)(4) of the Internal 
Revenue Code does not, on its face, prohibit or restrict the political activities of organizations 
operating under its terms.   

Of course, the question of Section 501(c)(4) organizations’ “political” activity is tied to 
the question of what it means to be “operated exclusively for the promotion of social welfare.”   
Section 501(c)(4), however, does not include a provision that corresponds to the provision in 
Section 501(c)(3) that explicitly bars participation or intervention in political campaigns.  
Section 501(c)(3) expressly provides that a Section 501(c)(3) organization may “not participate 
in, or intervene in (including the publishing or distributing of statements), any political campaign 
on behalf of (or in opposition to) any candidate for public office.”54  In other words, Congress 
expressly provided in Section 501(c)(3) that political campaign intervention is inconsistent with 
being “operated exclusively for religious, charitable, scientific, testing for public safety, literary, 
or educational purposes, or to foster national or international amateur sports competition (but 
only if no part of its activities involve the provision of athletic facilities or equipment), or for the 
                                                 
52 We acknowledge that both Revenue Rulings were issued before the Supreme Court decided WRTL and 
Citizens United.  However, the IRS has taken no steps to address those decisions in any subsequent public 
statements or guidance. 
 
53 26 U.S.C. § 501(c)(4). 
54 26 U.S.C. § 501(c)(3). 
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prevention of cruelty to children or animals.”55  Congress has never stated that activities that 
promote “social welfare” somehow do not include “political” activities, although the IRS has 
taken this position in its regulations.56   

Nevertheless, the IRS’s long-standing position has also been that the promotion of social 
welfare and the conduct of “political” or “campaign intervention” activities are not mutually 
exclusive.  A Section 501(c)(4) organization that is required by statute to operate “exclusively for 
the promotion of social welfare,” but, according to IRS regulations “the promotion of social 
welfare does not include direct or indirect participation or intervention in political campaigns on 
behalf of or in opposition to any candidate for public office.”57  Still, a Section 501(c)(4) 
organization may undertake a significant amount of “political” or “campaign” activity, provided 
this is not the activity in which the organization is “primarily engaged.”58  This is only possible if 
“political” activity is understood to promote “social welfare,” contrary to the declaration made in 
the IRS’s regulations.  The IRS has appropriately taken this view for decades, and this view is 
entirely consistent with the plain language of Section 501(c)(4), especially when considered in 
light of Section 501(c)(3).  The IRS is encouraged to clearly set forth its interpretation of the 
statute, identify the statutory source of its rulemaking authority, and explain how its proposed 
rule is consistent with, and authorized by, the statute. 

The IRS also does not adequately explain why the activities it seeks to classify as 
“candidate-related political activity” would not be treated as promoting “social welfare.”  
Instead, the proposal creates a new term, “candidate-related political activity,” but does not 
contain any explanation of the basic, guiding principle the IRS used to determine what types of 
speech and activity should be included within its reach.  Instead, the proposal simply decrees a 
series of bright-line rules.  Some commentators have astutely noted that rather than develop a 
standard that coherently defines “political activity,” the proposal simply collects the kinds of 
“political” activities in which Section 501(c)(4) organizations typically engage and labels those 
activities “political.”  One observer noted “the growing concern by House Ways and Means 
Committee investigators that the regulation was reverse-engineered – designed to isolate and 
shut down the same tea party groups victimized in the first targeting round.  Treasury appears to 
have combed through those tea party applications, compiled all the groups’ main activities, and 
                                                 
55 Id. 
 
56 See 26 C.F.R. § 1.501(c)(4)-1(a)(2)(ii) (“The promotion of social welfare does not include direct or 
indirect participation or intervention in political campaigns on behalf of or in opposition to any candidate 
for public office.”). 
 
57 Id. 
 
58 26 C.F.R. § 1.501(c)(4)-1(a)(2)(i) (“An organization is operated exclusively for the promotion of social 
welfare if it is primarily engaged in promoting in some way the common good and general welfare of the 
people of the community.”). 
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then restricted those activities in the new rule.”59  House Ways & Means Chairman Dave Camp 
said, “[t]he new regulation so closely mirrors the abused tea-party group applications, it leads me 
to question if this new proposed regulation is simply another form of targeting.”60  Without 
additional explanation from the IRS, it is difficult to conclude otherwise.      

 
For decades, Section 501(c)(4) organizations have conducted issue advocacy, nonpartisan 

voter registration and get-out-the-vote drives, and made restricted grants to other organizations, 
and for just as long, the IRS has recognized that these activities promote social welfare.  Under 
the proposed rule, these activities would no longer be deemed to promote social welfare, because 
the IRS wishes to treat anything even tangentially related to an election as “candidate-related 
political activity” for the sake of “providing clear rules that avoid fact-intensive determinations.”  
The explanation in the NPRM for this change is wholly inadequate and does not satisfy basic 
agency rulemaking requirements.  The D.C. Circuit previously explained that an agency’s 
“barebones incantation of two abbreviated rationales cannot do service as the requisite ‘reasoned 
basis’ for altering its long-established policy.”61     

 
More specifically, the IRS must explain: 

 Why “political activities” in general do not promote either “social welfare” or 
“the common good and general welfare of the people of the community.”  (What 
is the basis for the IRS’s conclusion that “the promotion of social welfare does not 
include direct or indirect participation or intervention in political campaigns on 
behalf of or in opposition to any candidate for public office”?  Treas. Reg. § 
1.501(c)(4)-1(a)(2)(ii).)   

 Why issue advocacy that cannot be reasonably interpreted as an appeal to vote for 
or against a candidate for office does not promote either “social welfare” or “the 
common good and general welfare of the people of the community.” 

 Why nonpartisan voter registration drives do not promote either “social welfare” 
or “the common good and general welfare of the people of the community,” but 
still may be deemed appropriately charitable or educational in nature if 
undertaken by a Section 501(c)(3) organization. 

                                                 
59 Kimberley A. Strassel, IRS Targeting: Round Two, Wall Street Journal (Dec. 12, 2013), 
http://online.wsj.com/news/articles/SB10001424052702303932504579254521095034070.   
 
60 Id. 
 
61 Action For Children’s Television v. FCC, 821 F.2d 741, 746 (D.C. Cir. 1987); see also National Black 
Media Coalition v. FCC, 775 F.2d 342, 355 (D.C. Cir. 1985) (“it is also a clear tenet of administrative 
law that if the agency wishes to depart from its consistent precedent it must provide a principled 
explanation for its change of direction”). 
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 Why nonpartisan get-out-the-vote drives do not promote either “social welfare” or 
“the common good and general welfare of the people of the community,” but still 
may be deemed appropriately charitable or educational in nature if undertaken by 
a Section 501(c)(3) organization. 

 Why making a restricted grant to another Section 501(c)(4), on the condition that 
it be used only for activities that promote social welfare, does not promote either 
“social welfare” or “the common good and general welfare of the people of the 
community.” 

C. If Adopted, The Proposed Rule Would Further Complicate The Speech 
Regulation Regime That Applies To Section 501(c) and 527 Organizations 

 
The IRS should seek to adopt rules that harmonize the regulation of “political” speech 

among 501(c) and 527 organizations – that is, the notion of what is “political” should be as 
uniform across entity types as the statutes allow.  Presently, the IRS administers two concepts of 
“political” speech and activity: (1) the standard applied to the activities of Section 501(c) 
organizations; and (2) the standard applied to Section 527 organizations.     

 
In this rulemaking, the IRS proposes to adopt a new rule that applies only to Section 

501(c)(4) organizations – but not to other Section 501(c) organizations.  This would create a 
third standard for “political” speech.  This would further confuse an already confusing area of the 
law.  The classification of speech – as either “campaign advocacy” or “issue advocacy” – should 
not depend on the identity or tax status of the speaker.  Additionally, there is no statutory basis 
for treating the “political” speech of Section 501(c)(4) organizations more harshly than that of 
other Section 501(c) organizations.   

 
The application of the proposed rule exclusively to Section 501(c)(4) organizations, but 

not to entities organized under Section 501(c)(3), Section 501(c)(5), or Section 501(c)(6), is 
problematic under the anti-discrimination principles set forth in Citizens United v. FEC.62  

 
D. The Continued Use of the “Primarily Standard,” or its Replacement, Is A 

Critical Element of This Rulemaking and is Inadequately Addressed 
 
 The NPRM also requests comment on the “primarily” standard, and specifically “on what 
proportion of an organization’s activities must promote social welfare for an organization to 
                                                 
62 See Citizens United, 558 U.S. at 340 (“Prohibited, too, are restrictions distinguishing among different 
speakers, allowing speech by some but not others. . . . As instruments to censor, these categories are 
interrelated: Speech restrictions based on the identity of the speaker are all too often simply a means to 
control content.”). 
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qualify under section 501(c)(4) and whether additional limits should be imposed on any or all 
activities that do not further social welfare.”  This is a critical question that needs to be addressed 
simultaneously with any consideration of redefining the “political campaign intervention” 
standard.  The proportion standard and the definition of political or campaign activity work 
together and are inextricably linked.  For example, the scope of the “political activities” 
definition can be rendered effectively meaningless if the IRS dramatically reduces the proportion 
of political activity that it deems acceptable.  Until the IRS addresses this issue clearly, it is not 
possible to offer comprehensive comments because the actual impact of the full proposal remains 
unknown.  
 
 Ultimately, the question of proportion is a question that is properly answered by 
Congress.  The IRS should not attempt to alter the standard currently in use, and certainly not 
without first fully addressing all possible alternatives in a notice of proposed rulemaking.   

 
IV. BRIGHT LINE RULES MAY BE ATTRACTIVE IN THEORY, BUT THE 

REGULATION OF SPEECH REQUIRES MORE NUANCE 

 When engaging in efforts to regulate speech, the government cannot simply impose a 
bright line rule on the grounds that bright line rules simplify matters for the government.  As the 
Supreme Court explained, “the desire for a bright-line rule … hardly constitutes the compelling 
state interest necessary to justify any infringement on First Amendment freedom.”63  The IRS 
should heed the Supreme Court’s warning: “Discussion of issues cannot be suppressed simply 
because the issue may also be pertinent in an election.  Where the First Amendment is 
implicated, the tie goes to the speaker, not the censor.”64 
 

As discussed in more detail below, the proposed definition of “candidate-related political 
activity” includes a broad range of speech and activity that does not involve encouraging people 
to vote for or against candidates for office, but instead is aimed at influencing public policy.  The 
IRS acknowledges that one of its proposals “would apply without regard to whether a public 
communication is intended to influence the election or some other, non-electoral action (such as 
a vote on pending legislation)….”65  The IRS is fully aware that its proposal is overbroad, and 
asks if “there are particular communications that (regardless of timing) should be excluded from 
the definition because they can be presumed to neither influence nor constitute an attempt to 

                                                 
63 Wisconsin Right for Life, Inc. v. FEC, 551 U.S. 449, 479 (2007) quoting Massachusetts Citizens for 
Life, Inc. v. FEC, 479 U.S. 238, 263 (1986). 
64 WRTL, 551 U.S. at 474. 
 
65 NPRM at 71,539. 
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influence the outcome of an election.”66  The question itself reveals that the IRS fundamentally 
misunderstands the standards to which it is bound to adhere – and acknowledges the over breadth 
of its proposal.  In distinguishing between electoral advocacy and issue advocacy, the Supreme 
Court has already held the question of timing is “irrelevant,” “unremarkable,” and 
“unpersuasive,”67 and the Court “ha[s] already rejected an intent-and-effect test for 
distinguishing between discussions of issue and candidates.”68   

 
Rather than asking if it may simply “presume” that a communication is election-

influencing, the IRS must consider whether the actual communication at issue “is susceptible of 
no reasonable interpretation other than as an appeal to vote for or against a specific candidate.”  
If the answer is “yes,” then the IRS may properly classify it as “political campaign intervention” 
or “candidate-related political activity.”  Congress already attempted to impose an overbroad 
standard for speech regulation by statute, and the “electioneering communication” standard was 
invalidated in WRTL and Citizens United.  It is incomprehensible that the IRS would even 
propose taking the government down this road again. 

 
The IRS’s proposed definition of “candidate-related political activity” is highly 

problematic and unlikely to survive judicial scrutiny.  In offering the following specific 
comments, we assume solely for the sake of argument here that: (1) the IRS has the authority to 
conduct this rulemaking; and (2) the IRS may, as both a constitutional and statutory matter, 
impose restrictions on the amount of election- or campaign-related speech and activity that a 
Section 501(c)(4) organization may undertake and remain tax-exempt.  

 
A. Express Advocacy 

1. The Express Advocacy Standard  
 

Defining “candidate-related political activity” in terms of express advocacy and its 
functional equivalent is permissible under relevant Supreme Court precedent.  However, the 
language set forth at proposed § 1.501(c)(4)-1(a)(2)(iii)(A)(1) differs somewhat from the 
Supreme Court decisions from which it is drawn.  To avoid confusion, and temptation on the part 
of the Service to expand the concept of “express advocacy” beyond the Supreme Court’s 
boundaries, any regulatory language adopted should mirror the Supreme Court’s language.  For 
example, the phrase “expressing a view on, whether for or against, the selection, nomination, 

                                                 
66 Id. (emphasis added). 
 
67 WRTL at 472. 
 
68 WRTL at 467. 
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election, or appointment of one or more clearly identified candidates” unnecessarily introduces 
new phrasings into the express advocacy concept which burdens the regulated community with 
added confusion and lack of clarity.   
 

In Buckley v. Valeo, the Supreme Court referred to “communications that in express 
terms advocate the election or defeat of a clearly identified candidate for federal office.”  
Buckley v. Valeo, 424 U.S. 1, 44 (1976).  The “expressing a view” phrasing should be replaced 
with language drawn directly from Buckley.   
 

Subparagraph (i) obviously refers to the “magic words” standard of express advocacy, 
but it does not directly track the language of footnote 52 in Buckley, or the first half of the 
Federal Election Commission’s “magic words” provision at 11 C.F.R. § 100.22(a).  If it is the 
IRS’s intention to employ the “magic words” standard, the IRS should clearly state this and 
include a full recitation of the standard.  The failure to do so will prompt litigation simply to 
determine whether its standard mirrors Buckley or is intended to be something different. 
 

Similarly, subparagraph (ii) is presumably an attempt to capture the Supreme Court’s 
definition of what constitutes the functional equivalent of express advocacy, but the IRS does not 
directly track the language used by the Supreme Court in WRTL.  Rather than focusing on 
whether a communication constitutes “a call for or against” a candidate’s election, the Supreme 
Court more clearly expressed the standard as one which asks whether a communication “is 
susceptible of no reasonable interpretation other than as an appeal to vote for or against a 
specific candidate.”  WRTL, 551 U.S. at 470.  The phrase “appeal to vote” is the crucial element, 
not “call for or against.”   

 
Given that the “express advocacy” standard is limited by definition to communications 

that expressly advocate a vote for or against a candidate for elected office, the concept has no 
application to selections, nominations, or appointments of individuals to office.  It makes no 
sense, for example, to issue an “appeal to vote” for or against a Supreme Court nominee.  Rather, 
an advocacy organization typically lobbies members of the U.S. Senate to support or oppose the 
nominee’s confirmation, or calls on the public to do the same.  For the reasons set forth above, 
the IRS is urged not to treat nominees and appointees as candidates.  However, if the 
determination is made that a communication that somehow supports or opposes a political 
nominee or appointee should be included in the concept of “candidate-related political activity,” 
the IRS should create a separate category that sets forth the standard for communicating with 
respect to political nominees or appointees.  The “express advocacy” standard is not applicable 
beyond the electoral candidate context, and pretending otherwise disregards the fact that the term 
“express advocacy” is an established term of art that cannot simply be redefined at will. 
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2. The “Clearly Identified Candidate” Component 
 

One of the essential component parts of an express advocacy communication is that it 
must refer to a clearly identified candidate for office.  The term “clearly identified candidate” has 
a long history.  The phrase is defined in the Federal Election Campaign Act of 1971, as 
amended.69  The FEC’s regulatory definition of the term provides that “clearly identified means 
the candidate’s name, nickname, photograph, or drawing appears, or the identity of the candidate 
is otherwise apparent through an unambiguous reference such as ‘the President,’ ‘your 
Congressman,’ or ‘the incumbent,’ or through an unambiguous reference to his or her status as a 
candidate such as ‘the Democratic presidential nominee’ or ‘the Republican candidate for Senate 
in the State of Georgia.’”70  The Service’s proposed definition of “clearly identified” does not 
include the “unambiguous reference” limitation, which comes directly from the Federal Election 
Campaign Act.71   

 
The IRS’s addition of the “use of the candidate’s recorded voice” in its proposed 

definition is a clear nod to FEC Advisory Opinion 2012-19 (American Future Fund), or perhaps 
to the press coverage of that Advisory Opinion.  In subsequent litigation, a federal court held that 
an audio clip of the President’s voice, unidentified in an advertisement as such, did not constitute 
a reference to a clearly identified candidate.72  (There is no mention or discussion of the 
inclusion of “recorded voice” in the NPRM.)   

 
Finally, the IRS’s proposed definition provides that “a candidate may be ‘clearly 

identified’ by reference to an issue or characteristic used to distinguish the candidate from other 
candidates.”  It is entirely unclear what this means, and the NPRM provides no examples.  We 
suspect it may be an effort to incorporate one of the most objectionable considerations found in 
the “facts and circumstances” test.  Rev. Rule. 2007-6 provides that one of the “factors that 

                                                 
69 See 2 U.S.C. § 431(18); see also Buckley v. Valeo, 424 U.S. 1, 43 n.51 (“Section 608(e)(2) defines 
‘clearly identified’ to require that the candidate’s name, photograph or drawing, or other unambiguous 
reference to his identity appear as part of the communication. Such other unambiguous reference would 
include use of the candidate's initials (e.g., FDR), the candidate’s nickname (e.g., Ike), his office (e.g., the 
President or the Governor of Iowa), or his status as a candidate (e.g., the Democratic Presidential 
nominee, the senatorial candidate of the Republican Party of Georgia).”); FEC v. Nat’l Org. for Women, 
713 F. Supp. 428, 433 (D.D.C. 1989) (“An explicit and unambiguous reference to the candidate must be 
mentioned in the communication ....”). 
 
70 11 C.F.R. § 100.17.   
 
71 See 2 U.S.C. § 431(18)(C) (“the identity of the candidate is apparent by unambiguous reference”).   
 
72 See Hispanic Leadership Fund, Inc. v. Federal Election Commission, Case No. 1:12cv893 (E.D.Va. 
Oct. 4, 2012).   
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tend[s] to show that an advocacy communication on a public policy issue is for an exempt 
function under § 527(e)(2)” is that “[t]he position of the candidate on the public policy issue has 
been raised as distinguishing the candidate from others in the campaign, either in the 
communication itself or in other public communications.”  Both Buckley and WRTL bar the 
introduction of considerations of individuals’ positions on public policy issues into the “express 
advocacy” concept.  

B. Public Communications Distributed Close In Time To An Election 
  

The IRS proposes to treat as “candidate-related political activity” any “public 
communication [made] within 30 days of a primary election or 60 days of a general election that 
refers to one or more clearly identified candidates in that election or, in the case of a general 
election, refers to one or more political parties represented in that election.”  A “public 
communication” is defined to broadcast, cable, or satellite, Internet Web sites, and newspaper, 
magazine, or other periodicals.  Although unclear from the proposed regulatory language, it 
appears that any other form of paid advertising is also included, as well as some unpaid 
advertising (such as media coverage of an organization’s activities).   Finally, the proposal 
includes any other communication that “reaches, or is intended to reach, more than 500 persons,” 
which the NPRM explains includes mass mailings or telephone banks. 

 
The underlying premise is clear, and absurd: any communication, regardless of format, 

made by a Section 501(c)(4) organization and directed to any segment of the public that so much 
as mentions an individual who is a candidate for office, within one month of the primary 
election, or within two months of the general election, is treated as election- or campaign-related 
as a per se matter.  The NPRM’s justification for this presumption is that these communications, 
“because they occur close in time to an election or are election-related, have a greater potential to 
affect the outcome of an election.”73  This proposal is unsupportable as a matter of common 
sense, and is impermissible in light of recent Supreme Court rulings.  A communication that 
merely mentions an individual who is a candidate for office, close in time to an election, cannot 
be presumed to have “campaign-related” content, as the IRS itself has previously acknowledged.  
See Revenue Ruling 2004-6, Situation 5. 

 
The IRS proposes to implement 30- and 60-day “blackout” periods, during which any 

mention of a candidate by a Section 501(c)(4) is automatically deemed to be “political” speech.  
If adopted, the effect of the IRS proposal is predictable: Section 501(c)(4) speech will be stifled 
in the periods right before elections, which are also the periods when issue advocacy is generally 
deemed most effective.  Interest groups that have engaged in, and political scientists who have 

                                                 
73 NPRM at 71,538. 
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studied, issue advocacy generally conclude that the most effective issue advocacy is conducted 
during election campaign periods because that is when: (1) the public is most engaged with the 
democratic process; (2) public officials are most responsive to their constituents; (3) serious 
and/or divisive matters are discussed and often settled; and (4) legislative and policy agendas for 
the following years are determined and established.74  As one law professor explained, various 
“studies reflect a simple point: the election period is not just when voting happens, but when 
citizens are most democratically engaged, and most actively participating in the work of self-
government.”75  Or, as Justice Kennedy said during oral argument in WRTL, “I think it’s 
accepted, that the public only tunes in to the political dialogue shortly before the election.  That’s 
the time in which you – in which you reach the public.”76   

 
1. The Scope of the IRS’s Proposal 

 
The IRS’s proposed standard is obviously based on “electioneering communications” 

provision found in the Bipartisan Campaign Reform Act (BCRA).   BCRA defines an 
electioneering communication as “any broadcast, cable, or satellite communication which … 
refers to a clearly identified candidate for Federal office; … is made within … 60 days before a 
general, special, or runoff election for the office sought by the candidate; or … 30 days before a 
primary or preference election, or a convention or caucus of a political party that has authority to 
nominate a candidate, for the office sought by the candidate; and … in the case of a 
communication which refers to a candidate for an office other than President or Vice President, 
is targeted to the relevant electorate.”77   

 
The IRS’s proposal is far broader than the definition of “electioneering communications.”  

First, the IRS proposes to expand the concept beyond broadcast, cable, and satellite 
communications.  Instead of applying only to television and radio ads, the IRS proposal would 
include virtually all forms of media.  Second, the IRS proposal does not include BCRA’s 
                                                 
74 See, e.g., Saul Zipkin, The Election Period and Regulation of the Democratic Process, 18 Wm. & Mary 
Bill Rts. J. 533, 544 (2010) (“The pre-election period is a time of heightened engagement with the 
democratic process: a time when both voters and political actors are more attentive to one another.”); see 
also McConnell v. FEC, 251 F. Supp. 2d 176, 793-94 (D.D.C. 2003) (discussing interest groups’ belief 
“that the periods immediately preceding elections are the most effective times to run issue advertisements 
discussing pending legislation because the public’s interest in policy is at its peak”). 
 
75 Id. at 545. 
 
76 WRTL, Oral Argument Transcript at 14 (April 25, 2007), 
http://www.supremecourt.gov/oral_arguments/argument_transcripts/06-969.pdf.  
 
77 2 U.S.C. § 434(f)(3). 
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“targeted to the relevant electorate” limitation.  Thus, under the IRS’s proposal, any 
communication that refers to a candidate close in time to that candidate’s election is treated as a 
“candidate-related political activity” even if that communication is not targeted or directed to 
persons who can actually vote for or against that candidate.78  The speech restrictions imposed by 
the IRS proposal would be far more expansive than the restrictions imposed by the 
“electioneering communication” concept, which, of course, has been invalidated by the Supreme 
Court.  What the IRS proposes is to revive, and expand, a concept that the Supreme Court has 
already invalidated. 

 
With respect to the proposed scope of the IRS’s proposal, courts that have considered 

state variations of the federal “electioneering communications” concept are divided over the 
permissibility of electioneering communications laws that extend to media other than broadcast, 
cable, and satellite communications.79  The legislative history of the electioneering 
communications provision, the factual record that was created in support of the provision (which 
was limited only to television and radio advertisements), and the Supreme Court’s reliance on 
that record when it upheld the electioneering communication provision against a facial challenge 
in McConnell v. FEC are important considerations for this rulemaking.  The electioneering 
communications concept was conceived as an alternative to the express advocacy standard in 
order to broaden the category of speech funded by corporations, labor unions, and trade 
associations that could be prohibited.  The law’s speech-suppressing proponents developed an 
extensive record that they claimed demonstrated that the electioneering communications concept 
functioned as an accurate and easily-applied shorthand to identify television and radio 
advertisements that had an “electioneering” purpose.  The history of the provision demonstrates 
both its speech-suppressing origins and the fact that even its proponents understood that it must 
be tailored in ways that the IRS has disregarded in the present proposal.     

 
2. History of the “Electioneering Communication” Concept 

 
The IRS’s stated justification for its proposal is that “certain activities … , because they 

occur close in time to an election or are election-related, have a greater potential to affect the 
outcome of an election,” and it would “provid[e] clear rules that avoid fact-intensive 

                                                 
78 For example, under the proposed rule, a organization based in California that distributes a written 
communication to update its California members about ongoing Congressional budget negotiations, and 
which so much as mentions Senator Minority Leader Mitch McConnell between April 20, 2014, and May 
20, 2014, has made a “political” communication because Senator McConnell is running in a primary 
election to be held in Kentucky on May 20, 2014. 
 
79 See, e.g., Ctr. for Individual Freedom v. Madigan, 697 F.3d 464 (7th Cir. 2012); Ctr. for Individual 
Freedom, Inc. v. Tennant, 849 F. Supp. 2d 659 (S.D. W. Va. 2011).  
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determinations.”  NPRM at 71,538 and 71,539.  In McConnell v. FEC, 540 U.S. 93 (2003), the 
Supreme Court essentially agreed with the IRS’s stated justification above, and accepted, at least 
on the record before it, that “electioneering communications” that lack express advocacy “are no 
less clearly intended to influence the election.”  Id.  To demonstrate the point, the Court 
emphasized the most extreme example available, the (in)famous “Bill Yellowtail” ad.80   

 
Of course, not all “electioneering communications” fit the “Bill Yellowtail” model, and 

the fatal flaw of the “electioneering communications” concept quickly became apparent – it 
captured and banned genuine issue advocacy.  In 2007, the Supreme Court took a very different 
approach when Wisconsin Right to Life, Inc., a Section 501(c)(4) organization, was prohibited 
from distributing two radio advertisements because of the BCRA’s “electioneering 
communication” provisions.  The two advertisements were substantially the same.  The script of 
one advertisement, titled “Wedding,” read: 

 
PASTOR: And who gives this woman to be married to this man? 
 
BRIDE’S FATHER: Well, as father of the bride, I certainly could.  But instead, 
I’d like to share a few tips on how to properly install drywall.  Now you put the 
drywall up . . .  
 
VOICEOVER: Sometimes it’s just not fair to delay an important decision.  But in 
Washington it’s happening.  A group of Senators is using the filibuster delay 
tactic to block federal judicial nominees from a simple ‘yes’ or ‘no’ vote.  So 
qualified candidates don’t get a chance to serve.  It’s politics at work, causing 
gridlock and backing up our courts to a state of emergency.  Contact Senators 
Feingold and Kohl and tell them to oppose the filibuster.  Visit: BeFair.org.  Paid 
for by Wisconsin Right to Life (befair.org), which is responsible for the content of 
this advertising and not authorized by any candidate for candidate’s committee.81     

 
 Wisconsin Right to Life, Inc., wished to air these advertisements in Wisconsin, within 30 
days of a primary election in which Senator Feingold was a candidate.  There was no dispute that 
both advertisements, if aired, would satisfy the statutory definition of “electioneering 
communication,” and would be illegal under existing campaign finance laws.82 
 
                                                 
80 See McConnell v. FEC, 540 U.S. at 194 n.78. 
 
81WRTL, 551 U.S. at 458-459.  
 
82 WRTL at 460. 
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The Supreme Court found this advertisement to be genuine grassroots issue advocacy 
which the government could not constitutionally prohibit Wisconsin Right to Life, Inc., from 
distributing.83  The Court majority explained that McConnell upheld the “electioneering 
communications” provision only against a facial challenge, and in an as-applied setting, the 
question is “whether the speech at issue is the ‘functional equivalent’ of speech expressly 
advocating the election or defeat of a candidate for federal office, or instead a ‘genuine issue 
ad.’”84  With respect to the “barrier between express advocacy and so-called issue advocacy” 
referenced in McConnell, the WRTL Court explained that “[c]andidates, especially incumbents, 
are intimately tied to public issues involving legislative proposals and governmental actions,” 
and “[i]n drawing that line, the First Amendment requires us to err on the side of protecting 
political speech rather than suppressing it.”85  The WRTL Court held that the electioneering 
communication prohibition, as applied to a genuine issue ad, was unconstitutional.  The IRS’s 
NPRM does not even attempt to explain why the Supreme Court’s holding does not apply to the 
speech restrictions found in the proposed rule. 

 
As noted above, the IRS asserts in the NPRM that communications made close in time to 

an election “have a greater potential to affect the outcome of an election.”  NPRM at 71,538. 
WRTL specifically rejected his line of argument.  Chief Justice Roberts wrote for the majority, 
“this Court in Buckley had already rejected an intent-and-effect test for distinguishing between 
discussions of issue and candidates.”86  In addition, “Buckley also explains the flaws of a test 
based on the actual effect speech will have on an election or on a particular segment of the target 
audience.  Such a test ‘puts the speaker … wholly at the mercy of the varied understanding of his 
hearers.’”87   

 
WRTL held that the statutory standard that defines an “electioneering communication” 

cannot be used to determine whether an advertisement is the functional equivalent of express 
advocacy as opposed to genuine issue advocacy.  The line between the two categories of speech 
is explained as follows: 

 
                                                 
83 See WRTL, 551 U.S. at 476 (“Because WRTL’s ads may reasonably be interpreted as something other 
than as an appeal to vote for or against a specific candidate, we hold they are not the functional equivalent 
of express advocacy, and therefore fall outside the scope of McConnell’s holding.”). 
 
84 WRTL, 551 U.S. at 456.   
 
85 Id. at 456-457.   
 
86 WRTL at 467.   
 
87 WRTL at 469 quoting Buckley, 424 U.S. at 43. 
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[A] court should find that an ad is the functional equivalent of express advocacy 
only if the ad is susceptible of no reasonable interpretation other than as an appeal 
to vote for or against a specific candidate.  Under this test, WRTL’s three ads are 
plainly not the functional equivalent of express advocacy.  First, their content is 
consistent with that of a genuine issue ad: The ads focus on a legislative issue, 
take a position on the issue, exhort the public to adopt that position, and urge the 
public to contact public officials with respect to the matter.  Second, their content 
lacks indicia of express advocacy: The ads do not mention an election, candidacy, 
political party, or challenger; and they do not take a position on a candidate’s 
character, qualifications, or fitness for office.88 

 
The Court specifically rejected the argument that “any ad covered by [the electioneering 

communication provision] that includes ‘an appeal to citizens to contact their elected 
representative’ is the ‘functional equivalent’ of an ad saying defeat or elect that candidate.”89  As 
the Court explained, “[i]ssue advocacy conveys information and educates.  An issue ad’s impact 
on an election, if it exists at all, will come only after the voters hear the information and choose – 
uninvited by the ad – to factor it into their voting decisions.”90  The Court rejected several 
arguments pertaining to “contextual” factors that allegedly suggested that WRTL’s “subjective 
intent” may have been to influence an election.  The Court was clear:  “intent is irrelevant.”91  In 
a footnote, the Court explained further:  

 
The McConnell Court did not find that a “vast majority” of the issue ads considered were 
the functional equivalent of direct advocacy.  Rather, it found that such ads had an 
“electioneering purpose.”  For the reasons explained, ‘purpose’ is not the appropriate test 
for distinguishing between genuine issue ads and the functional equivalent of express 
campaign advocacy.92 

 
The passage above should make perfectly clear that the IRS’s proposal to treat all 

communications made in close proximity to an election as “candidate-related political activity” is 
entirely impermissible.  The premise of the “electioneering communications” concept is that it 

                                                 
88 WRTL, 551 U.S. at 469-470. 

89 WRTL, 551 U.S. 470.   
 
90 Id. at 470.   
 
91 Id. at 471.   
 
92 Id. at 476 n.8.   
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captures communications that “everyone knows” are “intended” to influence elections, even 
though they do not expressly say “vote for” or “vote against.”  For purposes of distinguishing 
between communications that are the functional equivalent of express advocacy and 
communications that are genuine issue advocacy, the Supreme Court has in absolutely clear 
terms rejected this premise is impermissible.  “Proximity to an election” may not be used as a 
proxy for “campaign-related” speech. 

 
Beyond demonstrating the obvious – that an advertisement may satisfy the statutory 

definition of “electioneering communication” and also be a genuine issue ad – the Court 
specifically found the question of timing to be “irrelevant” and “unpersuasive.”93  The Court 
explained that “a group can certainly choose to run an issue ad to coincide with public interest 
rather than a floor vote.”94  In summarizing its holding, the Court explained: “Discussion of 
issues cannot be suppressed simply because the issues may also be pertinent in an election.  
Where the First Amendment is implicated, the tie goes to the speaker, not the censor.”95   

 
The Supreme Court held that Wisconsin Right to Life’s two advertisements, “Wedding” 

and “Loan,” are “not the functional equivalent of express advocacy,” and that “their content is 
consistent with that of a genuine issue ad.”96  The IRS’s proposal would treat both of these 
advertisements as “candidate-related political activity.”  This classification is impermissible 
under WRTL. 

 
3. Impact on Section 501(c)(4) Organizations’ Ability To Lobby 

Congress, and Broader Constitutional Issues Raised 
 

 Under the IRS’s proposal, any communication made or distributed by a Section 501(c)(4) 
organization that mentions the name of a candidate for elected office within 30 days of that 
candidate’s primary election, or within 60 days of that candidate’s general election, regardless of 
the communication’s substantive content, would be treated as “candidate-related political 
activity.”  As explained above, because many candidates for office are also incumbent 
lawmakers, many of the communications captured by the IRS’s proposal will be lobbying 
communications, including the types of communications identified by the Supreme Court in 
WRTL as genuine issue advocacy and grassroots lobbying.  The IRS’s proposal, if adopted, 

                                                 
93 Id. at 472. 
 
94 Id. at 473.   
 
95 Id. at 474. 

96 Id. at 470. 
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would place limits on the ability of Section 501(c)(4) to engage in lobbying efforts and petition 
the government.  For example, a Section 501(c)(4) organization might wish to lobby Congress 
during the 60 day period before a November general election, but could find itself effectively 
barred from doing so because its lobbying expenditures and communications would be treated as 
“candidate-related political activities,” and those activities must be limited if the organization 
wishes to retain its tax exempt status. 
 
 Even apart from WRTL, the Supreme Court has previously warned that this precise 
scenario could be unconstitutional.  In Regan v. Taxation With Representation, the Court upheld 
the statutory restriction on lobbying activities by Section 501(c)(3) organizations, and explained 
that the appellee “could still qualify for a tax exemption under § 501(c)(4)”  and “obtain tax-
deductible contributions for its nonlobbying activity by returning to the dual structure it used in 
the past, with a § 501(c)(3) organization for nonlobbying activities and a § 501(c)(4) 
organization for lobbying.”  Regan v. Taxation with Representation, 461 U.S. 540, 544 (1983).  
In a concurring opinion, Justice Blackmun, joined by Justices Brennan and Marshall, explained: 
 

I write separately to make clear that in my view the result under the First 
Amendment depends entirely upon the Court's necessary assumption -- which I 
share -- about the manner in which the Internal Revenue Service administers § 
501. . . .  
 
The constitutional defect that would inhere in § 501(c)(3) alone is avoided by § 
501(c)(4). As the Court notes, ante, at 544, TWR may use its present § 501(c)(3) 
organization for its nonlobbying activities and may create a § 501(c)(4) affiliate to 
pursue its charitable goals through lobbying.  The § 501(c)(4) affiliate would not 
be eligible to receive tax-deductible contributions. . . .  
 
Any significant restriction on this channel of communication, however, would 
negate the saving effect of § 501(c)(4). It must be remembered that § 501(c)(3) 
organizations retain their constitutional right to speak and to petition the 
Government. Should the IRS attempt to limit the control these organizations 
exercise over the lobbying of their § 501(c)(4) affiliates, the First Amendment 
problems would be insurmountable. It hardly answers one person's objection to a 
restriction on his speech that another person, outside his control, may speak for 
him. Similarly, an attempt to prevent § 501(c)(4) organizations from lobbying 
explicitly on behalf of their § 501(c)(3) affiliates would perpetuate § 501(c)(3) 
organizations’ inability to make known their views on legislation without 
incurring the unconstitutional penalty. Such restrictions would extend far beyond 
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Congress’ mere refusal to subsidize lobbying. See ante, at 544-545, n. 6. In my 
view, any such restriction would render the statutory scheme unconstitutional. 
 
I must assume that the IRS will continue to administer §§ 501(c)(3) and 501(c)(4) 
in keeping with Congress’ limited purpose and with the IRS’s duty to respect and 
uphold the Constitution.97 
 
The Supreme Court embraced this reading of Regan last summer in Agency for Int'l Dev. 

v. Alliance for Open Soc'y Int'l, Inc., 133 S. Ct. 2321, 2328-2329 (2013) (explaining that the 
Regan Court “highlighted—in the text of its opinion … the fact that the condition did not 
prohibit that organization from lobbying Congress altogether” and that  “[b]y returning to a ‘dual 
structure’ it had used in the past—separately incorporating as a §501(c)(3) organization and 
§501(c)(4) organization—the nonprofit could continue to claim §501(c)(3) status for its 
nonlobbying activities, while attempting to influence legislation in its §501(c)(4) capacity with 
separate funds”). 

 
The IRS’s proposal not only unconstitutionally restricts and limits the ability of Section 

501(c)(4) organizations to engage in lobbying activities, but it imperils the constitutionality of 
the statutory restriction on lobbying activity by Section 501(c)(3) organizations.  As the Court 
explained, that restriction is only constitutional to the extent that Section 501(c)(3) organizations 
can turn to a Section 501(c)(4) affiliate in order to petition the government.  If a Section 
501(c)(4) organization is restricted from engaging in lobbying activities, as it would be under the 
IRS’s proposal, then the restrictions on lobbying by Section 501(c)(3) organizations are rendered 
unconstitutional. 
 

C. Expenditures Reported To The FEC, Including Independent Expenditures 
and Electioneering Communications 

 
 Proposed § 1.501(c)(4)-1(a)(2)(iii)(A)(3) should be removed.  Expenditures that are 
reported to the FEC as independent expenditures are, by definition, express advocacy 
communications.  Any communication that is an independent expenditure reported to the FEC is 
already captured by the proposed express advocacy provision. 

 The IRS’s proposal to treat all communications reported to the FEC as “electioneering 
communications” as “candidate-related political activity” runs afoul of WRTL.  As that decision 
made clear, a communication that satisfies FECA’s definition of “electioneering 
                                                 
97 Regan v. Taxation with Representation, 461 U.S. 540, 552-554 (1983) (Blackmun, J., 
concurring). 
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communication” may actually be genuine issue advocacy or grassroots lobbying, despite the 
“electioneering” label.  In other words, the only “electioneering communications” that may be 
treated by the IRS as “candidate-related political activity” are those that do not qualify as issue 
advocacy – namely, those that contain the functional equivalent of express advocacy.  Post-
WRTL, if an electioneering communication is not issue advocacy, it is because it contains the 
functional equivalent of express advocacy.  This category of speech is already captured in the 
second part of the proposed express advocacy provision.     

 
D. Contributions To Candidates/Section 527 Organizations, and Redistribution 

of Candidate/Section 527 Organization Materials 
  

Making a contribution to a candidate for federal, state, or local elective office, or to a 
Section 527 political organization, is “a general expression of support for the candidate”98 or 
political organization, and may properly be classified as an activity that is unambiguously 
campaign related.   

 
The distribution of a candidate’s or Section 527 organization’s materials by another 

organization is often classified as an “in-kind” contribution under federal and state campaign 
finance laws.  To the extent that the redistribution of materials is otherwise treated as an in-kind 
contribution, it is of the same nature as a direct, cash contribution. 

 
E. Contributions or Grants to Section 501(c)(4) Organizations 
 
A contribution, or grant, to a Section 501(c) organization that “engages in candidate-

related political activity” may be fairly treated as “candidate-related political activity” if the 
grantee actually uses the funds for “candidate-related political activity” (assuming the term is 
properly defined by the IRS to exclude genuine issue advocacy and other activities that do not 
encourage a vote for or against a candidate for office).  If, however, the grantee uses the funds 
for activities that promote social welfare, there is absolutely no reason to treat the grant as 
“candidate-related political activity.”   

 
The NPRM does not explain why the IRS would automatically treat the entirety of any 

grant made to a Section 501(c)(4) organization that engages in any “candidate-related political 
activity” as “candidate-related political activity.”  The only conceivable purpose for this 
proposed rule is to cut off or severely limit the sources of funding for Section 501(c)(4) 
organizations that do engage in even the most limited amounts of “candidate-related political 
activity.”     
  
                                                 
98 Buckley, 424 U.S. at 21. 
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Non-profit organizations have long made grants to fellow non-profit organizations, and 
these grants are sometimes made for general operating purposes where the recipient has full 
discretion over how to use the funds, are sometimes earmarked for a particular project, and are 
sometimes given with other limitations on how the funds may used.  A contribution or grant that 
is made “subject to a written restriction that it not be used for candidate-related political activity” 
should not be treated as “candidate-related political activity.”  This is not logical and is not 
consistent with the IRS’s treatment of grants in other contexts.  For example, grants from Section 
501(c)(3) organizations to other types organizations are permissible as long as the funds are 
monitored and used in accordance with certain imposed restrictions. 
 

F. Voter Registration Drives, Get-Out-The-Vote Efforts, and Voter Guides 

 For years, IRS materials have explained that non-partisan voter registration drives, non-
partisan get-out-the-vote drives, and non-partisan, unbiased voter guides do not constitute 
“political campaign intervention” and are appropriate activities for Section 501(c) organizations.  
This position was entirely sensible – these efforts do not promote the election or defeat of 
candidates, but rather, encourage participation in the electoral process.  “Encouraging 
participation in the electoral process” has long been deemed to be an activity that promotes 
social welfare, probably because it is entirely self-evident.  While American Future Fund has, 
from time to time, engaged in these activities, many other Section 501(c)(4) organizations with 
whom American Future Fund interacts devote substantial resources to encouraging electoral 
process participation on a non-partisan basis.  

 The Alliance for Justice, which represents dozens of liberal interest groups, correctly 
observed that the IRS’s proposal “would drastically reduce the ability of (c)(4)s to engage in 
nonpartisan get-out-the-vote drives, candidate questionnaires, and voter registration drives,” and 
that the proposal “create[s] a danger to citizen participation in our democracy.”99  It is difficult to 
believe that the IRS should take any action that reduces voter registration and get-out-the-vote 
efforts.  Registering voters and encouraging people to participate in the political process is self-
evidently “beneficial to the community as a whole.”  The only reason given in the NPRM for 
reclassifying these activities is to “avoid a fact-intensive analysis.”  This reason is not especially 
plausible or compelling.  As noted above, however, “the desire for a bright-line rule … hardly 
constitutes the compelling state interest necessary to justify any infringement on First 
Amendment freedoms.” 

 These activities certainly bear a connection to elections.  That does not mean, however, 
that they have anything to do with urging people to vote for or against certain candidates or 

                                                 
99 Alliance for Justice Press Release: IRS proposal endangers citizen participation in democracy (Nov. 
27, 2013), http://www.afj.org/press-room/press-releases/afj-treasury-irs-proposal-endangers-citizen-
participation-in-democracy.  
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