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organizations formed primarily to advocate for a political candidate or to run attack ads
against other candidates to take advantage of section 501(c)(4).

Under the IRC and IRS regulations, section 501(c)(4) organizations are required to
primarily engage in the promotion of social welfare to obtain tax exempt status. Section
501(c)(4) establishes tax-exempt status for nonprofits “operated exclusively for the
promotion of social welfare . . ..” 26 U.S.C. § 501(c)(4). IRS regulations state that a
nonprofit operates “exclusively for the promotion of social welfare if it is primarily engaged
in promoting in some way the common good and general welfare for the people of the
community.” 26 U.S.C. § 501 (c)(4), 26 C.F.R. § 1.501(c)(4)-1(a)(2)(i) (emphasis
added). The regulations require that a social welfare organization “is one which is
operated primarily for the purpose of bringing about civic betterments and social
improvements.” Id.

Even more to the point is what the regulations say about campaign activities: “The
promotion of social welfare does not include direct or indirect participation or intervention
in political campaigns on behalf of or in opposition to any candidate for public office.” Id.

§ 1.501(c)(4)-1(a)(2)(ii). This standard is clear, and it appears to preclude the formation of
501(c)(4) organizations for campaign-related purposes.

Courts have interpreted section 501(c)(4) to prohibit a group organized under that section
from engaging in more than an insubstantial amount of campaign activity. Courts have
consistently found that the presence of a single substantial non-exempt purpose precludes
exempt status, regardless of the number or importance of the exempt purposes. See
Contracting Plumbers Coop. Restor. Corp. v. U.S., 488 F.2d 684, 686 (2d. Cir. 1973); see
also American Ass’n of Christian Sch. Vol. Emp. v. U.S., 850 F.2d 1510, 1516 (11th Cir.
1988). The IRS is tasked with applying this strict statutory interpretation of 501(c)(4) by the
courts.

IRS regulations, however, appear more permissive than the statute as interpreted by the
courts. For example, the IRS authorizes section 501(c)(4) social welfare organizations to
engage in federal election activities, including electioneering communications, as long as
such activities do not constitute the “primary” activity of the organization. 26 C.F.R. §
1.501(c)(4)-1(a)(2)(i). Some political organizations argue that section 501(c)(4)
organizations can spend up to forty-nine percent of their total expenditures on campaign
activities without such activities constituting the “primary” activity of the organization. While
this forty-nine percent threshold appears to violate the language of the statute and the
subsequent interpretation of several courts, we are concerned that some political
organizations may still be violating this exceptionally high threshold.

We are aware that non-profit organizations have filed a petition for rulemaking with the IRS
to revise existing regulations governing whether an organization that intervenes or
participates in elections is entitled to obtain or maintain an exemption from taxation under
section 501(c)(4). We urge you to investigate these allegations and to seriously consider
launching a rulemaking to prevent this type of abuse of the tax code.

We urge you to protect legitimate section 501(c)(4) entities by preventing non-conforming
organizations that are focused on federal election activities from abusing the tax code.
We thank you for your prompt attention to this matter and look forward to your response.
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FOR IMMEDIATE RELEASE: March 12, 2012

SENATE DEMOCRATS URGE IRS TO IMPOSE
STRICT CAP ON POLITICAL SPENDING BY
NONPROFIT GROUPS—VOW LEGISLATION IF
AGENCY DOESN’T ACT

Senators Seek To End Tax Code Abuse By Political
Groups Masquerading As ‘Social Welfare Organizations’

In Letter to IRS, Lawmakers Say Firm Limit Should Be
Set on Percentage of Nonprofits’ Spending That Can Be
Devoted To Political Activities

Reforms Also Urged To Prevent Political Donors From
Claiming Tax Deduction For Their Contributions

WASHINGTON, D.C. — A group of seven Senate Democrats
urged the Internal Revenue Service on Monday to impose a strict
cap on the amount of political spending by tax-exempt, nonprofit
groups.

The senators said the lack of clarity in the IRS rules has allowed
political groups to improperly claim 501(c)4 status and may even
be allowing donors to these groups to wrongly claim tax
deductions for their contributions. The senators promised
legislation if the IRS failed to act to fix these problems.

“We urge the IRS to take these steps immediately to prevent
abuse of the tax code by political groups focused on federal
election activities. But if the IRS is unable to issue administrative
guidance in this area then we plan to introduce legislation to
accomplish these important changes,” the senators wrote.

The letter was signed by Senators Charles E. Schumer, Michael
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Bennet, Sheldon Whitehouse, Jeff Merkley, Tom Udall, Jeanne
Shaheen and Al Franken. It follows an earlier letter, sent to the
IRS by the same of group of senators last month, that also urged
the IRS to better enforce rules pertaining to 501(c)4

organizations.

Federal law defines 501(c)4 groups as groups engaged
exclusively in “social welfare” activities. The IRS, however, has
allowed these 501(c)4 groups to venture into political activities as
long as civic and charitable work remains their “primary
purpose.” This loophole has caused a number of organizations
heavily engaged in political work to organize themselves as
501(c)4 groups in order to gain tax-exempt status and shield their
donors from the disclosure requirements that apply to more
traditional political organizations.

The senators said the IRS should close this loophole by imposing
a strict, percentage-based cap on the amount of a nonprofit
group’s spending that can go towards political activities. Legal
experts have proposed a cutoff of 49 percent to ensure that
political activities never command more than half of a group’s
total spending. But the senators said even this threshold would be
too high and would permit more political work than any nonprofit
group should be able to perform.

The senators also said that 501(c)4 groups should have to
disclose upfront—on all written and online solicitations that get
sent to potential donors—how much of their activities are
political. The senators said this would make it clear to potential
donors how much of a tax deduction, if any, they could claim on
their tax returns. Currently, no such information is required to be
disclosed and tax experts have expressed concern that many
corporations contributing funds to these political groups may be
counting those donations as a business expenses eligible for a full
tax deduction.

A copy of the senators’ letter to IRS Commissioner Douglas H.
Shulman appears below.

http://mww.schumer.senate.goWNewsroom/record_print.cfm?id=336270
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Hon. Douglas H. Shulman
Commissioner

Internal Revenue Service
Room 3000 IR

1111 Constitution Avenue, N.W.

Dear Commissioner Shulman:

We write to ask the Internal Revenue Service (“IRS”) to
mmediately change the administrative framework for enforcement
ofthe tax code as it applies to groups designated as “social
welfare” organizations. These groups receive tax and other
advantages under section 501(c)(4) of the Internal Revenue
Code (heremafter, “IRC” or the “Code”), but some of them also
are engaged in a substantial amount of political campaign activity.
As you know, we sent a letter last month expressing concerns
about the 501(c)(4) issue; an investigation this week by the New
York Times has uncovered new, specific problems on how c)4)s
conduct business. We wanted to address those new concerns in
this letter.

IRS regulations have long maintained that political campaign
activity by a 501(c)(4) entity must not be the “primary purpose”
ofthe organization. These regulations are intended to implement
the statute, which requires that such organizations be operated
exclusively for the public welfare. But we think the existing IRS
regulations run afoul of the law since they only require social
welfare activities to be the 'primary purpose' of a nonprofit when
the Code says this must be its 'exclusive' purpose. In recent
years, this daylight between the law and the IRS regulations has
been exploited by groups devoted chiefly to political election
activities who operate behind a facade of charity work.

A related concern, raised in a March 71" New York
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Times article, concerns whether certain nonprofits may be
soliciting corporate contributions that are then treated by the
company as a business expense eligible for a tax deduction.

The Times wrote: “Under current law, there is little to no way to
tell whether contributions are being deducted, especially because
many of the most political companies are privately held.” This
potential abuse distorts the objectives of vital revenue
mechanisms and undermines the faith that we ask citizens to place
i ther electoral system.

We propose that the IRS make three administrative changes to
curtail these questionable practices and bring IRS tax regulations
back mto alignment with the letter and spirit mtended by those
who crafted the Code:

First, we urge the IRS to adopt a bright line test in
applying its “primary purpose” regulation that is
consistent with the Code’s 501(c)(4) exclusivity
language. The IRS currently only requires that the
purpose of these non-profits be “primarily” related to
social welfare activities, without defining what “primarily”
means. This standard should be spelled out more fully by
the IRS. Some have suggested 51 percent as an
appropriate threshold for establishing that a nonprofit is
adhering to its mission, but even this number would seem
to allow for more political election activity than should be
permitted under the law. In the absence of clarity in the
administration of section 501(c)(4), organizations are
tempted to abuse its vagueness, or worse, to organize
under section 501(c)(4) so that they may avail
themselves of its advantages even though they are not
legitimate social welfare organizations. If the IRS does
not adopt a bright line test, or if it adopts one that is
inconsistent with the Code’s exclusivity language, then
we plan to pursue legislation codifying such a test.

Second, such organizations should be further
obligated to document in their 990 IRS form the exact
percentage of their undertakings dedicated to “social
welfare.” Organizations should be required to “show
therr math” to demonstrate that political election activities

http://mww.schumer.senate.goWNewsroom/record_print.cfm?id=336270
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and other statutorily limited or prohibited activities do not
violate the “primary purpose” regulation.

Third, 501(c)(4) organizations should be required
to state forthrightly to potential donors what percentage
of'a donation, if any, may be taken as a business expense
deduction. As the New York Times reported in its

March 7tarticle, some of these organizations do not
currently inform donors whether a contribution is tax
deductible as a business expense at all.

The IRS should already possess the authority to issue immediate
guidance on this matter. We urge the IRS to take these steps
immediately to prevent abuse of the tax code by political groups
focused on federal election activities. But if the IRS is unable to
issue administrative guidance i this area then we plan to
mntroduce legislation to accomplish these important changes.

Sincerely,

Senators Charles E. Schumer, Michael Bennet, Sheldon
Whitehouse, Jeff Merkley, Tom Udall, Jeanne Shaheen and Al
Franken

ittt
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September 28, 2010

The Honorable Douglas H. Shulman
Commissioner

Internal Revenue Service

1111 Constitution Avenue, N.W.
Washington, DC 20224

Via Electronic Transmission
Dear Commissioner Shulman:

The Senate Finance Committee has jurisdiction over revenue matters, and the
Committee is responsible for conducting oversight of the administration of the federal tax
system, including matters involving tax-exempt organizations. The Committee has
focused extensively over the past decade on whether tax—exempt groups have been used
for lobbying or other financial or political gain.

The central question examined by the Committee has been whether certain
charitable or social welfare organizations qualify for the tax-exempt status provided
under the Internal Revenue Code.

Recent media reports on various 501(c)(4) organizations engaged in political
activity have raised serious questions about whether such organizations are operating in
compliance with the Internal Revenue Code.

The law requires that political campaign activity by a 501(c)(4), (c)(5) or (c)(6)
entity must not be the primary purpose of the organization.

If it is determined the primary purpose of the 501(c)(4), (c)(5) and (c)(6)
organization is political campaign activity the tax exemption for that nonprofit can be
terminated.

Even if political campaign activity is not the primary purpose of a 501(c)(4),
(c)(5), and (c)(6) organization, it must notify its members of the portion of dues paid due
to political activity or pay a proxy tax under Section 6033(e).



Also, tax-exempt organizations and their donors must not engage in private
inurement or excess benefit transactions. These rules prevent private individuals or
groups from using tax-exempt organizations to benefit their private interests or to profit
from the tax-exempt organization’s activities.

A September 23 New York Times article entitled “Hidden Under a Tax-Exempt
Cloak, Private Dollars Flow” described the activities of the organization Americans for
Job Security. An Alaska Public Office Commission investigation revealed that AJS,
organized as an entity to promote social welfare under 501(c)(6), fought development in
Alaska at the behest of a “local financier who paid for most of the referendum
campaign.” The Commission report said that “Americans for Job Security has no other
purpose other than to cover money trails all over the country.” The article also noted that
“membership dues and assessments ... plunged to zero before rising to $12.2 million for
the presidential race.”

A September 16 Time Magazine article examined the activities of Washington
D.C. based 501(c)(4) groups planning a “$300 million ... spending blitz” in the 2010
elections. The article describes a group transforming itself into a nonprofit under
501(c)(4) of the tax code, ensuring that they would not have to “publically disclose any
information about its donors.”

These media reports raise a basic question: Is the tax code being used to eliminate
transparency in the funding of our elections — elections that are the constitutional bedrock
of our democracy? They also raise concerns about whether the tax benefits of nonprofits
are being used to advance private interests.

With hundreds of millions of dollars being spent in election contests by tax-
exempt entities, it is time to take a fresh look at current practices and how they comport
with the Internal Revenue Code’s rules for nonprofits.

I request that you and your agency survey major 501(c)(4), (c)(5) and (c)(6)
organizations involved in political campaign activity to examine whether they are
operated for the organization’s intended tax exempt purpose and to ensure that political
campaign activity is not the organization’s primary activity. Specifically you should
examine if these political activities reach a primary purpose level — the standard imposed
by the federal tax code — and if they do not, whether the organization is complying with
the notice or proxy tax requirements of Section 6033(e). I also request that you or your
agency survey major 501(c)(4), (c)(5), and (c)(6) organizations to determine whether they
are acting as conduits for major donors advancing their own private interests regarding
legislation or political campaigns, or are providing major donors with excess benefits.

Possible violation of tax laws should be identified as you conduct this study.

Please report back to the Finance Committee as soon as possible with your
findings and recommended actions regarding this matter.



Based on your report I plan to ask the Committee to open its own investigation
and/or to take appropriate legislative action.

Sincerely,

Max Baucus
Chairman
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The United States Senate Committee on Finance

For Immediate Release

September 29, 2010

Contact:

Contact: Scott Mulhauser/Erin Shields
(202) 224-4515

Baucus Calls On IRS to Investigate Use of Tax-Exempt Groups for
Political Activity

Finance Chairman works to ensure special interests don’t use tax-exempt groups to influence
communities, spend secret donations

Washington, DC — Senate Finance Committee Chairman Max Baucus (D-Mont.) today sent a letter
to IRS Commissioner Doug Shulman requesting an investigation into the use of tax-exempt groups
for political advocacy. Baucus asked for the investigation after recent media reports uncovered
instances of political activity by non-profit organizations secretly backed by individuals advancing
personal interests and organizations supporting political campaigns. Under the tax code, political
campaign activity cannot be the main purpose of a tax-exempt organization and limits exist on
political campaign activities in which these organizations can participate. Tax-exempt organizations
also cannot serve private interests. Baucus expressed serious concern that if political groups are
able to take advantage of tax-exempt organizations, these groups could curtail transparency in
America’s elections because non-profit organizations do not have to disclose any information
regarding their donors.

“Political campaigns and powerful individuals should not be able to use tax-exempt
organizations as political pawns to serve their own special interests. The tax exemption
given to non-profit organizations comes with a responsibility to serve the public interest
and Congress has an obligation to exercise the vigorous oversight necessary to ensure
they do,”Baucus said. “When political campaigns and individuals manipulate tax-exempt
organizations to advance their own political agenda, they are able to raise and spend
money without disclosing a dime, deceive the public and manipulate the entire political
system. Special interests hiding behind the cloak of independent non-profits threatens the
transparency our democracy deserves and does a disservice to fair, honest and open
elections.”

Baucus asked Shulman to review major 501(c)(4), (c)(5) and (c)(6) organizations involved in political
campaign activity. He asked the Commissioner to determine if these organizations are operating for
the organization’s intended tax exempt purpose, to ensure that political activity is not the
organization’s primary activity and to determine if they are acting as conduits for major donors
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advancing their own private interests regarding legislation or political campaigns, or are providing
major donors with excess benefits. Baucus instructed Shulman to produce a report for the
Committee on the agency’s findings as quickly as possible. Baucus’ full letter to Commissioner
Shulman follows here.

September 28, 2010

The Honorable Douglas H. Shulman
Commissioner

Internal Revenue Service

1111 Constitution Avenue, N.W.
Washington, DC 20224

Via Electronic Transmission
Dear Commissioner Shulman:

The Senate Finance Committee has jurisdiction over revenue matters, and the Committee is
responsible for conducting oversight of the administration of the federal tax system, including matters
involving tax-exempt organizations. The Committee has focused extensively over the past decade on
whether tax—exempt groups have been used for lobbying or other financial or political gain.

The central question examined by the Committee has been whether certain charitable or social
welfare organizations qualify for the tax-exempt status provided under the Internal Revenue Code.

Recent media reports on various 501(c)(4) organizations engaged in political activity have raised
serious questions about whether such organizations are operating in compliance with the Internal
Revenue Code.

The law requires that political campaign activity by a 501(c)(4), (c)(5) or (c)(6) entity must not be the
primary purpose of the organization.

If it is determined the primary purpose of the 501(c)(4), (c)(5) and (c)(6) organization is political
campaign activity the tax exemption for that nonprofit can be terminated.

Even if political campaign activity is not the primary purpose of a 501(c)(4), (c)(5), and (c)(6)
organization, it must notify its members of the portion of dues paid due to political activity or pay a
proxy tax under Section 6033(e).

Also, tax-exempt organizations and their donors must not engage in private inurement or excess
benefit transactions. These rules prevent private individuals or groups from using tax-exempt
organizations to benefit their private interests or to profit from the tax-exempt organization’s activities.

A September 23 New York Times article entitled “Hidden Under a Tax-Exempt Cloak, Private Dollars
Flow” described the activities of the organization Americans for Job Security. An Alaska Public
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Office Commission investigation revealed that AJS, organized as an entity to promote social welfare
under 501(c)(6), fought development in Alaska at the behest of a “local financier who paid for most of
the referendum campaign.” The Commission report said that “Americans for Job Security has no
other purpose other than to cover money trails all over the country.” The article also noted that
“membership dues and assessments ... plunged to zero before rising to $12.2 million for the
presidential race.”

A September 16 Time Magazine article examined the activities of Washington D.C. based 501(c)(4)
groups planning a “$300 million ... spending blitz” in the 2010 elections. The article describes a
group transforming itself into a nonprofit under 501(c)(4) of the tax code, ensuring that they would not
have to “publically disclose any information about its donors.”

These media reports raise a basic question: Is the tax code being used to eliminate transparency in
the funding of our elections — elections that are the constitutional bedrock of our democracy? They
also raise concerns about whether the tax benefits of nonprofits are being used to advance private
interests.

With hundreds of millions of dollars being spent in election contests by tax-exempt entities, it is time
to take a fresh look at current practices and how they comport with the Internal Revenue Code’s rules
for nonprofits.

I request that you and your agency survey major 501(c)(4), (c)(5) and (c)(6) organizations involved in
political campaign activity to examine whether they are operated for the organization’s intended tax
exempt purpose and to ensure that political campaign activity is not the organization’s primary
activity. Specifically you should examine if these political activities reach a primary purpose level —
the standard imposed by the federal tax code — and if they do not, whether the organization is
complying with the notice or proxy tax requirements of Section 6033(e). | also request that you or your
agency survey major 501(c)(4), (c)(5), and (c)(6) organizations to determine whether they are acting
as conduits for major donors advancing their own private interests regarding legislation or political
campaigns, or are providing major donors with excess benefits.

Possible violation of tax laws should be identified as you conduct this study.

Please report back to the Finance Committee as soon as possible with your findings and
recommended actions regarding this matter.

Based on your report | plan to ask the Committee to open its own investigation and/or to take
appropriate legislative action.

Sincerely,
Max Baucus

Chairman
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