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Unenforceable: States Respond to McCutcheon and Support the First Amendment
by Matt Nese

On April 2, 2014, the Supreme Court issued its decision in McCutcheon v. Federal Election Commission, which
invalidated the federal aggregate limit on contributions by individuals to candidate campaigns and political
committees as unconstitutional under the First Amendment.*

Nine states — Connecticut, Kentucky, Maine, Maryland, Massachusetts, New York, Rhode Island, Wisconsin,
and Wyoming — and the District of Columbia impose aggregate limits in some form on the overall amount
entities may contribute to candidates and groups. These limits appear to be unconstitutional, according to the
precedent set in McCutcheon. Another ten states — Alaska, Arizona, Florida, Hawaii, Indiana, Louisiana,
Minnesota, Montana, South Carolina, and Tennessee — impose other forms of limits that operate in a similar
fashion to an aggregate limit, leaving them highly vulnerable to a legal challenge, according to the reasoning in
the McCutcheon decision.

Because of the Supreme Court’s ruling in McCutcheon, the aggregate limit statutes in the nine states and D.C.
most similar to the federal limit struck down by the Court appear to be unconstitutional. Consequently, as of
July 8, 2014, seven states — Connecticut, Kentucky, Maine, Maryland, Massachusetts, New York, and
Wisconsin — have already announced that they will no longer enforce their aggregate limits. Additionally,
the Rhode Island State Board of Elections announced that it would support legislation that would repeal the
state’s aggregate limit provision, and the Wyoming Legislature is in the process of drafting a bill to repeal its
aggregate limit statute for introduction in the 2015 legislative session. The state of Minnesota has also been
enjoined by a federal court from enforcing a portion of its aggregate limit statute, as it undergoes a legal
challenge.

The Nineteen States with Aggregate or Proportional Limits or Bans
States with Aggregate Limits that are Likely Unconstitutional (9 States Plus D.C.)
Connecticut* Maine* Rhode Island
District of Columbia Maryland* Wisconsin*
Kentucky* Massachusetts* Wyoming
New York*
Other States with Limits that are Highly Vulnerable (10 States)
Alaska Hawaii Montana
Arizona Indiana South Carolina
Florida Louisiana Tennessee
Minnesota

An asterisk indicates that the state has announced it will no longer enforce some or all of its aggregate
limits provisions, or the state lost in court in a challenge to its aggregate limit statute.

In accordance with the precedent set in McCutcheon and following in the footsteps of the seven states discussed
above, policymakers in the District of Columbia and the remaining 12 states with aggregate limits or similar
statutes should strongly consider repealing these speech-stifling regulations in order to enhance the First
Amendment freedoms of the citizens residing in each of these states.
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State Responses to McCutcheon

As a result of the Court’s ruling in McCutcheon, all nine states with aggregate limit statutes (and D.C) have
already recognized McCutcheon’s applicability to their own law to varying degrees. Seven of these states
(Connecticut, Kentucky, Maine, Maryland, Massachusetts, New York, and Wisconsin) have officially
announced that they will no longer enforce their aggregate limit statutes on individual giving.

On the day of the McCutcheon ruling, the Massachusetts Office of Campaign and Political Finance
announced that it “will no longer enforce the $12,500 aggregate limit on the amount that an individual may
contribute to all candidates.”® Shortly thereafter, the Maryland State Board of Elections announced that
“based on the pronouncement in the McCutcheon decision, the aggregate contribution limit...is unconstitutional
and may not be enforced.”® Connecticut’s State Elections Enforcement Commission issued an Advisory
Opinion on May 14 noting that it would cease enforcement of its aggregate limit statute.* On May 15, the
Attorney General for the District of Columbia testified before the City Council, recommending that the
District’s aggregate limit provision “is likely unconstitutional and should be considered for repeal.”® At a May
22 meeting of the New York State Board of Elections, the Board voted unanimously that the state’s aggregate
statue was unenforceable and agreed to cease its enforcement.® The Maine Commission on Governmental
Ethics and Election Practices announced in a policy statement after their May 28 meeting that it will cease
enforcing the state’s aggregate limit for the duration of the 2014 election cycle, and likely permanently
thereafter.” On June 5, the Kentucky Registry of Election Finance issued an Advisory Opinion indicating that
its aggregate limit on individual giving to all PACs would not apply to the requestor.? That same day, the
Wyoming Joint Corporations, Elections and Political Subdivisions Interim Committee voted to have its
staff draft a bill for introduction in the 2015 legislative session that would repeal the state’s aggregate limit
provisions.® Similarly, the Rhode Island State Board of Elections voted in April to back legislation that would
repeal the state’s aggregate limit provision.’® Additionally, Wisconsin had its aggregate limit struck down in
Court,"* and a district judge temporarily blocked the State of Minnesota from enforcing the state’s “first come,
first serlged” limit, which caps the number of contributions candidates may receive from certain classes of
donors.

Officials in Alaska, Arizona, Florida, Hawaii, Indiana, Louisiana, Montana, South Carolina, and Tennessee have
not indicated one way or the other how they intend to approach their aggregate and/or proportional limit statutes
in the wake of the McCutcheon decision.
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