UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

LAURA HOLMES and PAUL JOST,
Plaintiffs,
V. Case No. 16-5194

FEDERAL ELECTION
COMMISSION,

Defendant.

PLAINTIFFS’ OPPOSITION TO
FEDERAL ELECTION COMMISSION’S
MOTION REGARDING BRIEFING SCHEDULE
This case concerns a single, narrow constitutional question and a ten-page
factual record. Nevertheless, the Federal Election Commission (“FEC” or
“Commission”) has asked that it be treated, procedurally, as a cross-appeal under
Federal Rule of Appellate Procedure 28.1. In practice, as the Commission
forthrightly admits, this is intended to allow the Commission both an additional

brief (forcing Plaintiffs! to expand their own papers in response) and the last word.

Mot. re: Briefing Schedule (“Mot.”) at 1, 3-4, 5.

1 Because this Court is asked to rule upon a constitutional question in the first
instance, the Commission suggests that the Parties are not properly understood as
“Appellants” and “Appellee.” Mot. at 4. The point is well taken, although the
correct nomenclature should doubtless be properly briefed and formally decided.
Until that time, Laura Holmes and Paul Jost, following the example set by this
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This approach, which the FEC wishes to make standard in all cases
involving constitutional questions certified under the Section 30110 procedure,
should be rejected for four reasons.

First, the purpose of the Section 30110 procedure, as this Court recently
explained, “was, and is, speed.” Wagner v. Fed. Election Comm’n, 717 F.3d 1007,
1013 n.6 (D.C. Cir. 2013) (per curiam) (“Wagner 1”). As the FEC’s procedural
recitation demonstrates, this case has been anything but speedy. Adopting the
Commission’s approach would add 35 pages and 30 days to these proceedings,
further delaying this Court’s ruling and making it that much less likely that
Plaintiffs will be able to exercise their First Amendment rights in this election
cycle. Compare Fed. R. App. P. 28.1(e-f), with Fed R. App. P. 31(a)(1);
32(a)(7)(A).

Second, this case is straightforward and narrow. This Court regularly hears
appeals involving multiple parties, factual records orders-of-magnitude more
lengthy, fact patterns bitterly contested on appeal, and multiple legal questions of
great complexity. Nor is the fact that this Court is hearing the merits of this case in
the first instance remarkable. Congress has also required this Court to hear

constitutional challenges to administrative rules, a similar situation in that

Court in Wagner v. Fed. Election Comm’n, 793 F.3d 1 (D.C. Cir. 2015) (en banc)
(“Wagner 11””), will style themselves as “Plaintiffs” for purposes of this brief. See,
e.g., id. at 3.



administrative rulemaking more closely resembles the legislative process than a
district court trial. See, e.g., N.Y. Republican State Comm. v. Sec. and Exch.
Comm’n, 799 F.3d 1126, 1130 (D.C. Cir. 2015). In those cases, the parties
generally follow a standard briefing schedule. See, e.g., Order, Blount v. Sec. and
Exch. Comm’n, No. 94-1336 (D.C. Cir. May 6, 1994) (per curiam) (setting briefing
schedule) (ECF No. 53488-1).

Third, perhaps because Section 30110 cases are not as difficult as the FEC
suggests, the Courts of Appeals have routinely resolved them using a normal
briefing schedule. Indeed, this Court has previously rebuffed an effort by the FEC
to file an additional brief in a case brought under identical circumstances.

In SpeechNow.org v. Federal Election Commission,? this Court adjudicated
a case certified pursuant to what was then 2 U.S.C. § 437h (now codified at 52
U.S.C. § 30110) and specifically rejected the Commission’s attempt to change the
briefing procedure. Initially, this Court ordered the standard three-brief schedule.
Order, SpeechNow.org v. Fed. Election Comm’n, No. 08-5223 (D.C. Cir. Oct. 20,
2008) (ECF No. 1144561). After that briefing concluded, the FEC moved for
permission to file additional briefs under Federal Rule of Appellate Procedure

28.1—the precise relief it requests here. See Motion, SpeechNow.org (D.C. Cir.

2599 F.3d 686 (D.C. Cir. 2010) (en banc).



Oct. 26, 2009) (ECF No. 1212658). This Court denied that motion to amend the
briefing schedule. See Order, id. (D.C. Cir. Nov. 5, 2009) (ECF No. 1214492).3
Nor is SpeechNow.org an outlier. In its most recent analogous case, Wagner
v. Federal Election Commission, No. 13-5162, this Court ordered the regular three-
brief schedule. See Scheduling Order, id. (D.C. Cir. June 7, 2013) (ECF No.
1440231).% Likewise the Ninth Circuit was content with three briefs in California
Medical Association v. Federal Election Commission. See Joint Appendix, Cal.
Medical Ass’n v. Fed. Election Comm’n, No. 79-1952 (U.S. Nov. 24, 1980),
reported at 1979 U.S. Briefs 1952; 1980 U.S. S. Ct. Briefs LEXIS 2258, at *35-36
(reproducing Order, Cal. Med. Ass’n v. Fed. Election Comm’n, No. 79-4426 (9th
Cir. Aug. 1, 1979)) (Attached as Exhibit A). In a procedurally identical case, the
Third Circuit also followed the same traditional briefing process, even designating

Renato Mariani, as “Appellant” and the FEC as “Appellee.” See General Docket,

% The parties were then ordered to refile their briefs in compliance with the court’s
additional order that a party be removed from the case. See Order, SpeechNow.org
(D.C. Cir. Nov. 5, 2009) (ECF No. 1214501). The parties again followed the
standard three-brief format.

* This Court later ordered supplemental briefing on the impact of the then-newly
decided McCutcheon v. Fed. Election Comm’n, 572 U.S. |, 134 S. Ct. 1434
(2014), and each party filed a supplemental brief, but that was the only extra
briefing in the case. See Per Curiam Order, Wagner (D.C. Cir. Sept. 11, 2013)
(ECF No. 1455905).



Mariani v. United States, No. 99-3875 (3d Cir. Oct. 29, 1999) (Attached as Exhibit
B).°

There is one exception: where the Fifth Circuit granted an unopposed motion
to file a sur-reply. See Republican Nat’l Comm. v. Fed. Election Comm’n (In re
Anh Cao), 619 F.3d 410 (5th Cir. 2010). In that case, however, the FEC argued that
the court’s scheduling order had “not explicitly limited [appellant’s reply brief] to
the issues on appeal.” FEC Mot. in Cao at 2, id., No. 10-30080 (5th Cir. Mar. 9,
2010) (ECF No. 511045408). The FEC further argued that it “simply [sought] an
equal opportunity to be heard.” Id. The court accordingly granted the FEC’s
unopposed motion. Order, id. (5th Cir. Mar. 15, 2010) (ECF No. 511052443).
There is no such need here, however, because a reply brief must be “a brief in
reply to the appellee’s brief,” Fed. R. App. P. 28(c), such that Plaintiffs’ reply will
respond only to issues raised by the FEC, and the FEC will accordingly have had
an equal opportunity to be heard. Moreover, were Plaintiffs to raise any new issues
the FEC had not been given the opportunity to discuss, this Court could simply
refuse to address those arguments—or, as in Cao, permit a sur-reply at that point.

See Appalachian Power Co. v. Envtl. Prot. Agency, 249 F.3d 1032, 1064 (D.C. Cir.

> Available from PACER as well as noted in Response to Motion to Modify
Briefing Schedule at 2-3, SpeechNow.org v. Fed. Election Comm’n, No. 08-5223
(D.C. Cir. Oct. 27, 2009) (ECF No. 1212863).
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2001) (refusing to address issues not raised in opening brief). The FEC’s request is
thus premature and inefficient.

Moreover, as a panel of this Court already noted, Plaintiffs have not
appealed the District Court’s entry of summary judgment on their Fifth
Amendment claim, and do not seek en banc review of the decision to affirm that
judgment. Holmes v. Fed. Election Comm’n, 2016 U.S. App. LEXIS 7492 at 16,
n.10 (D.C. Cir. 2016). Consequently, there is no true cross appeal present here, and
the consistent practice of the Courts of Appeals in following a standard briefing
schedule should be retained. This is especially true since the FEC does not seek a
one-time expansion of the briefing to account for the specific difficulties of this
case, because there are none. Rather, it argues that a hypothetical increase in cases
brought under the Section 30110 procedure, and the consequent increase in this
Court’s en banc docket, is a reason to increase the quantity of briefing generally.
Concerns of judicial economy suggest precisely the opposite conclusion.

Fourth, and finally, the Commission’s repeated suggestion—without citation
to any authority—that a standard briefing schedule is somehow unfair misses the
mark. See Mot. at 4-5. This bare assertion constitutes the FEC’s only true argument
for duplicating these proceedings, but it is unsupportable. In the cases already
indicated above, the FEC received due process—and often won on the merits—

despite a standard briefing schedule. The FEC offers no reason to support adopting



the model of cross-motions for summary judgment, such as a concrete need for
additional briefing.

To the contrary, this case resembles a garden-variety appeal: a question is
presented, a factual record is developed below, and this Court determines the pure
question of law. Indeed, as already indicated, this case is easier than most because
the factual record is not disputed and the scope of the appeal has already been set.®
Unless this Court is regularly unfair in its handling of appeals, the Commission’s
argument lacks force.

CONCLUSION

The Commission’s motion asks this Court to break with its settled practice
and expand the scope of briefing in this and all future cases certified under Section
30110. That approach will not further the interest of justice, but it will certainly
increase the difficulty and expense of litigation in direct violation of Congress’s
intention in adopting Section 30110 in the first place.

Accordingly, the Court should deny the Commission’s motion and issue an
order setting forth a standard briefing schedule pursuant to Federal Rule of

Appellate Procedure 28.

® To the extent, if any, the FEC disagrees, it has arguably waived those objections
by failing to file a proper cross-appeal in Holmes v. Fed. Election Comm’n,
No. 15-5120, 2016 U.S. App. LEXIS 7492 (D.C. Cir. Apr. 26, 2016), where this
Court reviewed the District Court’s judgment making findings of fact.
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Dated: July 1, 2016

Respectfully submitted,

s/ Allen Dickerson

Allen Dickerson (D.C. Cir. No. 54137)
Center for Competitive Politics

124 S. West Street, Suite 201
Alexandria, Virginia 22314
Telephone: 703.894.6800

Facsimile: 703.894.6811
adickerson@campaignfreedom.org

Counsel for Plaintiffs
Laura Holmes and Paul Jost
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Go to Supreme Court Opinion

CALIFORNIA MEDICAL ASSOCIATION, et al., Appellants, vs.
FEDERAL ELECTION COMMISSION, et al., Appellees.

No. 79-1952
SUPREME COURT OF THE UNITED STATES
1979 U.S. Briefs 1952; 1980 U.S. S. Ct. Briefs LEXIS 2258
October Term, 1980

November 24, 1980 Appeal Docketed June 12, 1980 Jurisdiction Post-
poned October 6, 1980

[*1]
Appeal From The United States Court Of Appeals For The Ninth Cir-
cuit En Banc

JOINT APPENDIX

COUNSEL: CHARLES N. STEELE, General Counsel
KATHLEEN IMIG PERKINS, Assistant General Counsel

SCOTT E. THOMAS, Attorney, 1325 K Street, N.W., Washington, D.C. 20463, (202)
523-4143, Attorneys for Appellees

FEDERAL ELECTION COMMISSION, MAX L. FRIEDERSDORF, JOHN W. MCGARRY,
JOAN D. AIKENS, THOMAS E. HARRIS, FRANK P. REICHE, ROBERT O. TIERNAN, ED-
MUND L. HENSHAW, JR., J. STANLEY KIMMITT, DAVID E. WILLETT, RICK C. ZIM-
MERMAN, HASSARD, BONNINGTON, ROGERS & HUBER, 44 Montgomery Street, Suite
3500, San Francisco, CA 94104, (415) 781-8787, Attorneys for Appellants, CALIFORNIA MED-
ICAL ASSOCIATION, CALIFORNIA MEDICAL POLITICAL ACTION COMMITTEE,

SIDNEY E. FOSTER, M.D., E. KASH ROSE, M.D.

TITLE: JOINT APPENDIX
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The order and the opinion described below have been omitted from this joint appendix. They
appear in the appendix to the Jurisdictional Statement on file herein:

Order Certifying Constitutional Questions to the United States Court of Appeals for the Ninth
Circuit and Denying [*2] Motion to Dismiss, printed at A-82 (Appendix C).

Opinion of the Ninth Circuit Court of Appeals, filed May 23, 1980, including concurring and
dissenting opinions by Judge Choy and Judge Wallace, printed at A-1 (Appendix A).

CHRONOLOGICAL LIST OF DOCKET ENTRIES
U.S. District Court for Northern District of California:

May 7, 1979 -- plaintiffs' Complaint for Declaratory and Injunctive Relief filed in the U.S. Dis-
trict Court for Northern District of California.

May 17, 1979 -- plaintiffs' Notice of Motion and Motion for Certification of Constitutional
Questions to the United States Court of Appeals for the Ninth Circuit, Memorandum of Points and
Authorities, and Affidavits of Bradley Davis and Willis W. Babb, filed.

May 21, 1979 -- plaintiffs' Affidavits of Sidney E. Foster, M.D., and E. Kash Rose, M.D., filed.

May 29, 1979 -- FEC's Notice of Motion and Motion to Dismiss with supporting Memorandum
of Points and Authorities, filed.

June 4, 1979 -- plaintiffs' Reply to Defendants’ Memorandum in Support of Motion to Dismiss
and in Opposition to Plaintiffs' Motion to Certify, filed.

June 5, 1979 -- Related Case Order filed, case reassigned to Judge William H. Orrick.

July 5, 1979 -- [*3] Minutes of hearing of June 29, 1979, filed, showing defendants' Motion
to Dismiss ordered moot and plaintiffs' Motion for Certification of Constitutional Question granted.

July 9, 1979 -- Order Certifying Constitutional Questions to the United States Court of Appeals
for the Ninth Circuit, filed.

July 13, 1979 -- FEC's Answer, filed.
Ninth Circuit Court of Appeals:
July 16, 1979 -- case docketed and appearance of counsel entered.

August 1, 1979 -- Order, by Chief Judge Browning, setting oral argument and directing parties
to address the constitutionality of the portion of 2 U.S.C. 8§ 437h(a) which requires the United
States Court of Appeals to hear this matter sitting en banc, filed.

October 11, 1979 -- oral argument and submission of cause to Judges Ely, Wright, Trask, Choy,
Goodwin, Wallace, Sneed, Kennedy, Anderson, Hug, and Tang.

May 23, 1980 -- Opinion by Judge Kennedy, concurring and dissenting opinions by Judge Choy
and Judge Wallace, filed.

June 3, 1980 -- Notice of Appeal to the Supreme Court of the United States, filed.

Hassard, Bonnington, Rogers & Huber David E. Willett Rick C. Zimmerman 44 Montgomery
Street, Suite 3500 San Francisco, [*4] California 94104 Telephone: (415) 781-8787 Attorneys
for Plaintiffs
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United States District Court for the Northern District of California
Civil Action No. C 79 1089 CFP
Miscellaneous -- Federal Election Campaign Act

California Medical Association, a not-for-profit unincorporated association, California Medical
Political Action Committee, a political committee, Sidney E. Foster, M.D. and E. Kash Rose, M.D.,

Plaintiffs,
VS.

Federal Election Commission, Honorable Joan D. Aikens, Chairman, Honorable Robert O.
Tiernan, Vice-Chairman, Honorable Thomas E. Harris, Commissioner, Honorable John McGarry,
Commissioner, Honorable Vernon W. Thompson, Commissioner, Honorable Max Freidersdorf,
Commissioner, Honorable J. Stanley Kimmit, Secretary, United States Senate, and Ex-Officio
Member of the Federal Election Commission, Honorable Edmund L. Henshaw, Jr., Clerk, House of
Representatives and Ex-Officio Member of the Federal Election Commission,

Defendants.
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
[Filed May 7, 1979]

Plaintiffs, California Medical Association, California Medical Political Action Committee, Sid-
ney E. Foster, M.D., and E. Kash Rose, M.D., for their complaint [*5] against defendants allege:

JURISDICTION

1. This action seeks a judgment declaring that certain provisions of the Federal Election Cam-
paign Act of 1971, as amended (“the Act"), 2 U.S.C. 88 431 et seq., both on their face and as ap-
plied to plaintiffs, constitute an unconstitutional abridgement of plaintiffs' rights, and the rights of
their members, to freedom of speech and association, and their rights to due process of law in viola-
tion of the First and Fifth Amendments to the Constitution of the United States.

2. This action also seeks a permanent injunction, restraining enforcement of the offending pro-
visions of the Act.

3. Plaintiffs have been and will continue to be irreparably and immediately harmed by the of-
fending provisions of the Act, and a case and controversy exists between the parties within the
meaning of Article 111 of the Constitution of the United States.

4. This court has subject matter jurisdiction pursuant to 28 U.S.C. 88 1331(a), 2201 and 2202,
and 2 U.S.C. §437h.

5. Plaintiffs respectfully request expedited consideration of the questions presented, and expe-
dited certification of those [*6] questions to the United States Court of Appeals for the Ninth Judi-
cial Circuit (En Banc), pursuant to 2 U.S.C. 8§ 437h.

PLAINTIFFS

6. Plaintiff California Medical Association ("CMA") is a not-for-profit unincorporated associa-
tion, exempt from the payment of Federal income taxes pursuant to 26 U.S.C. § 501(a), and 8
501(c) (6). CMA has its headquarters in San Francisco, California. CMA is a membership or-
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ganization as that term is used in the Act. The membership consists of more than 25,000 California
physicians and includes the majority of physicians engaged in the private practice of medicine in
California. Members of CMA have voluntarily associated together in the CMA to promote the
science and art of medicine, the protection of the public health, and the betterment of the medical
profession. To accomplish these purposes, CMA acts to advance and promote its views, and the
views of its members, before the legislative, executive and judicial branches of the Federal Gov-
ernment. In addition, CMA provides a forum for the consideration of topics with significant im-
plications for its members and other medical practitioners, and for [*7] the public health in gen-
eral. To help advance and achieve these goals, CMA has established and administers a political
action committee -- the California Medical Political Action Committee -- which engages in political
education and makes contributions to candidates for State and Federal office.

7. Plaintiff California Medical Political Action Committee ("CALPAC") is a duly constituted,
unincorporated association, which operates as a nonpartisan political action committee. CALPAC
has its headquarters in San Francisco, California. CALPAC is a "political committee™ as defined
by 2 U.S.C. 8 431(d) and is registered with the Federal Election Commission in accordance with 8§
433. CALPAC qualifies as a "multicandidate political committee," as defined by § 441a (a) (4).
CALPAC was established and is administered by CMA. For purposes of the Act, CMA is a "con-
nected organization” for CALPAC, as defined by § 433(b) (2) and 11 C.F.R. 8§ 100.15. CALPAC
is CMA's "separate segregated fund" as that term is used in § 441b(b) (2) (C) and 11 C.F.R. 8§
114.7.

8. CALPAC was organized and operates to promote the improvement of government by en-
couraging and stimulating [*8] physicians and others to take a more active and effective part in
governmental affairs; to encourage physicians and others to know and understand the nature and
actions of government, political issues and the records of officeholders and candidates; and, to assist
physicians and others in organizing for effective political action and to carry out their civic respon-
sibilities. As part of this process CALPAC supports candidates for public office whose views are
consistent with and sympathetic to the views of its members. These activities are protected by the
First Amendment guarantees of freedom of speech and freedom of association.

9. To advance these goals, contributions to CALPAC are solicited on a nonpartisan basis. The
activities of plaintiffs in soliciting contributions to CALPAC include the dissemination of ideas,
opinions and political information about matters of vital concern to physicians. The process of so-
liciting contributions involves the discussion of political, social and economic ideas that have im-
portant implications for physicians and the public health. The solicitation of contributions is pro-
tected by the First Amendment guarantees of freedom of speech and [*9] freedom of association.

10. Contributions received by CALPAC are, in turn, contributed by CALPAC to candidates for
public office, both State and Federal. The process of making contributions to candidates involves
the evaluation of candidates, meeting with candidates, and the discussion of issues of interest to
plaintiffs, and their members. The process of making contributions is protected by the First
Amendment guarantees of freedom of speech and freedom of association.

11. The funds realized from plaintiffs' solicitation activities constitute virtually the only source
of revenue for CALPAC. The extent to which CALPAC is able to contribute to candidates for
Federal office, and to otherwise engage in protected First Amendment activity, is directly related to
the ability to solicit contributions to CALPAC and, correspondingly, CALPAC's ability to use those
funds to make contributions. In order to enhance CALPAC's ability to make contributions to Fed-
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eral candidates and otherwise participate in the political process, CMA traditionally has provided
organizational and administrative support for CALPAC. As a result, funds contributed to CAL-
PAC are used primarily as contributions [*10] to, or on behalf of, candidates. This mechanism is
typical of arrangements between corporations, labor organizations, and other entities, and their
sponsored political action committees -- known as "separate segregated funds™ in the parlance of the
Act. In essence, this arrangement allows funds received as contributions from interested persons to
be used for direct candidate support, with administrative expenses being funded by another source.

12. Plaintiff Sidney E. Foster, M.D., is a member of CMA and CALPAC. He resides in San
Francisco, California, and is eligible to vote for the Office of President of the United States. Dr.
Foster serves as Treasurer of CALPAC and is active in CALPAC's political activities.

13. Plaintiff E. Kash Rose, M.D., is a member of CMA and CALPAC. He resides in Napa,
California, and is eligible to vote for the Office of President of the United States. Dr. Rose has
served as an officer of CMA and CALPAC and continues to be active in matters concerning CMA's
support of CALPAC, and the political activities of CALPAC.

14. Plaintiffs are continuing to engage in the exercise of protected First Amendment rights of
freedom of speech and association through, [*11] inter alia, CALPAC's contributions to candi-
dates for Federal office. In providing administrative support for CALPAC, CMA fulfills the intent
of contributors by allowing the entire amount contributed to be used for making contributions.
CALPAC's ability to contribute to Federal candidates is directly related to CALPAC's ability to use
the contributions received to make contributions, and to receive administrative support from CMA.

DEFENDANTS

15. Defendant Federal Election Commission (“the Commission™) was established pursuant to 2
U.S.C. 8§ 437c by the Federal Election Campaign Act Amendments of 1974, P.L. 93-443, 88 Stat.
1263. The Commission administers the Act, obtains compliance with its provisions, and formulates
policy with respect to the Act, and Chapters 95 and 96 of the Internal Revenue Code, pursuant to 8
437d.

16. Defendant Joan D. Aikens is the Chairman of the Commission. This case is brought against
Ms. Aikens solely in her official capacity as a member of the Commission.

17. Defendant Robert O. Tiernan is the Vice-Chairman of the Commission. This case is
brought against Mr. Tiernan solely in his official capacity as a member of the [*12] Commission.

18. Defendants Max Freidersdorf, John McGarry, Vernon W. Thompson, and Thomas E. Harris
are Commissioners and members of the Commission. This case is brought against them solely in
their official capacities as members of the Commission.

19. Defendant J. Stanley Kimmit is the duly appointed Secretary of the United States Senate and
is, pursuant to the Act, an ex-officio member of the Commission. This case is brought against Mr.
Kimmit solely in his official capacity as a member of the Commission.

20. Defendant Edmund L. Henshaw, Jr., is the Clerk of the United States House of Representa-
tives and is, pursuant to the Act, an ex-officio member of the Commission. This case is brought
against Mr. Henshaw solely in his official capacity as a member of the Commission.

THE FEDERAL ELECTION CAMPAIGN ACT OF 1971, AS AMENDED
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21. The Act, 2 U.S.C. § 431 et seq., establishes limitations on contributions. No person may
contribute more than $ 1,000 to a candidate for Federal office with respect to an election, pursuant
to § 441(a) (1) (A). No multicandidate political committee may contribute more than $ 5,000 to a
candidate for Federal office with [*13] respect to an election, pursuant to § 441a(a) (2) (A). Sig-
nificantly, contributions to a political committee are limited to $ 5,000 in a calendar year. Section
441a(a) (1) (C) provides that no person shall make contributions:

to any other political committee in any calendar year which, in the aggregate, exceed $ 5,000.

22. For purposes of the Act, the term "contribution™ includes monetary contributions, and con-
tributions of goods and services -- sometimes referred to as in-kind contributions. Section 431(e)
states, in pertinent part:

(e) "contribution" --

(1) means a gift, subscription, loan, advance, or deposit of money or anything of value made for
the purpose of --

(A) influencing the nomination for election, or election, of any person to Federal office or for
the purpose of influencing the results of a primary held for the selection of delegates. . .;

(B) influencing the results of an election held for the expression of a preference for the nomina-
tion of persons for election to the office of President of the United States;

(4) means the payment, by any person other than a candidate or a political committee, of com-
pensation for the personal services of another [*14] which are rendered to such candidate or polit-
ical committee without charge for any such purpose,. .. (Emphasis added.)

Under Section 431(e), and the pertinent regulation, 11 C.F.R. § 100.4, monetary contributions
and contributions of goods and services, made to a political committee for the purpose of influenc-
ing a Federal election, are considered as "contributions” under the Act. Under the current interpre-
tation of these provisions, when CMA provides administrative support for CALPAC by paying ad-
ministrative expenses or otherwise providing goods and services it is making a contribution to
CALPAC, to the extent the money, goods or services are for the purposes of influencing a Federal
election.

23. The Commission's regulations, 11 C.F.R. § 102.6, permit political committees to contribute
to both Federal and non-Federal candidates. Pursuant to 11 C.F.R. § 106.1(e) administrative ex-
penses must be allocated in proportion to the amount of funds expended on Federal and non-Federal
elections, or on another reasonable basis.

24. Pursuant to § 441b(a), corporations and labor organizations are prohibited from making
contributions or expenditures in connection with Federal elections. [*15] However, 8 441b(b) (2)
excludes certain activities from the definition of contribution or expenditure, including administra-
tive support for a political action committee. For example, § 441b(b) (2) (C) provides that the term
"contribution or expenditure™ shall not include:

the establishment, administration, and solicitation of contributions to a separate segregated fund
to be utilized for political purposes by a corporation, labor organization, membership organization,
cooperative, or corporation without capital stock.

Similarly, 8 431(e) (5) (F) states that the term "contribution™ does not include:
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any payment made or obligation incurred by a corporation or a labor organization which, under
the provisions of § 441b would not constitute an expenditure by such corporation or labor organiza-
tion;

Similarly, 8 431(f) (4) (H) provides that the definition of "expenditure™ does not include:

Any payment made or obligation incurred by a corporation or a labor organization which, under
the provisions of 8 441b, would not constitute an expenditure by such corporation or labor organi-
zation;

Thus, by definition certain payments made to support a political action committee are [*16]
excepted from the definition of "contributions."

25. Pursuant to 88 441b(b) (2) (C), 431(e) (5) (F) and 431(f) (4) (H), corporations and labor or-
ganizations may make unlimited contributions and expenditures for the establishment and admin-
istration of, and the solicitation of contributions to, a separate segregated fund to be used for politi-
cal purposes. Under these provisions corporation or labor organizations may provide unlimited
amounts as administrative support for their sponsored political action committees.

26. The Act provides, in 88 437g(a) (5) (C), 437g(a) (7) and 441j, civil and criminal penalties
for violations of the contribution limitations established by § 441a. Pursuant to § 441a(f), no polit-
ical committee may knowingly accept a contribution in violation of § 441a.

27. The reference in § 441b(b) (2) (C) to membership organizations allows unlimited contribu-
tions of administrative support by a membership organization, either incorporated or unincorpo-
rated, to its political action committee. Nevertheless, the Commission has interpreted the Act to
limit contributions by an unincorporated membership organization to its separate segregated fund --
or political [*17] action committee -- to $ 5,000 per calendar year.

28. Under the Commission’'s interpretation payments by an unincorporated membership organi-
zation in support of its political action committee are limited to $ 5,000 per year, while corporations
and labor organizations may provide unlimited administrative support for their political action
committees. With this interpretation, payments by CMA to or on behalf of CALPAC, made for the
purpose of establishing, administering and soliciting contributions to CALPAC, are limited to $
5,000 per calendar year. There is no similar limitation on corporations, labor organizations, or
even on membership organizations that are incorporated. It is evident the application of a $ 5,000
calendar year limitation is based solely on the fact that CMA is an unincorporated membership or-
ganization.

29. The ability of plaintiffs to engage in effective political activity, and specifically the effective
participation by CALPAC in Federal campaigns, is dependent on the ability of CMA and CALPAC
to solicit contributions for CALPAC, and in turn, CALPAC's ability to use funds received as volun-
tary contributions to make contributions to candidates for Federal [*18] office. To the extent
voluntary contributions received by CALPAC are used to defer administrative expenses, rather than
being contributed to candidates for Federal office, CALPAC's ability to participate in Federal elec-
tions is curtailed. If CMA's administrative support of CALPAC allocable to Federal activities is
limited to $ 5,000 per calendar year, CALPAC will be required to use a portion of the voluntary
contributions it receives, which are intended for use as contributions to candidates for public office,
to cover administrative expenses. Alternatively, CALPAC will be forced to limit its activity with
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respect to Federal elections to conform to an administrative support budget of $ 5,000 per calendar
year.

30. In contrast, political action committees sponsored by a corporation or a labor organization,
which operate as a separate segregated fund as that term is used in 8 441b(b) (2) (C), are able to use
all funds received as contributions to make contributions to, or expenditures on behalf of, candi-
dates for Federal office. The costs of establishing the political action committee, administrative
expenses incurred by the committee and costs of soliciting contributions to the [*19] committee
may be provided in full, without any limitation, by the sponsoring corporation or labor organization.
By comparison, CMA is limited in its sponsorship of CALPAC to $ 5,000 per calendar year for
Federal activities. The net effect of this limitation is to curtail Federal election activities by CAL-
PAC. In relative terms this enhances the effectiveness of political action committees established
and administered by corporations or labor organizations. This interpretation imposes a substantial
restraint on the ability of CMA to privide administrative support to CALPAC, and on the ability of
CALPAC to participate in Federal campaigns.

31. Section 441b(b)(2)(c), & 431(e)(5)(F), § 431(f)(4) (H) and § 441a(a)(1)(C), on their face and
as interpreted and applied by the Commission, are an unconstitutional abridgement of the plaintiffs'
rights of freedom of speech and association to the extent they have been, or may be, interpreted to
impose a $ 5,000 calendar year limitation on CMA's administrative support for CALPAC, because
these provisions abridge:

a. the ability of plaintiffs to communicate political ideas, opinions, and information;
b. the ability of plaintiffs to solicit [*20] contributions for use in Federal campaigns;

c. the ability of plaintiffs, and their members, to associate with each other, and with other con-
cerned individuals, for the purpose of participating in Federal elections;

d. CMA's ability to absorb the costs of establishing and administering a political action commit-
tee which is active in Federal campaigns;

e. CALPAC's ability to receive administrative support and make contributions to candidates for
Federal office;

f. plaintiffs' ability to compete on equal terms with corporations and labor organizations which
establish or administer political action committees that are active in Federal campaigns.

32. Section 441b(b)(2)(C), § 431(e)(5)(F), 8 431(f) (4)(H) and § 441a(a)(1)(C), on their face,
and as interpreted by the Commission, arbitrarily, capriciously, and invidiously discriminate against
CMA and its members in violation of their rights to due process of law and equal protection of law
under the Fifth Amendment to the constitution of the United States, in that these provisions limit the
amount which CMA may contribute as administrative support of CALPAC to $ 5,000 per calendar
year, whereas corporations and labor organizations [*21] which establish and administer a political
action committee are not subject to any such limitation.

33. Section 441b((b)(2)(C), 8 431(e)(5)(F), § 431(f) (4)(H) and § 441a(a)(1)(C), on their face
and as interpreted by the Commission, arbitrarily, capriciously, and invidiously discriminate against
CALPAC and its members in violation of their rights to due process of law and equal protection of
law under the Fifth Amendment to the Constitution of the United States, in that these provisions
subject CALPAC to a $ 5,000 calendar year limitation on amounts which may be received as ad-
ministrative support from CMA. The effect of this limitation is to require CALPAC to curtail its
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Federal activities, or to use voluntary contributions it receives to cover administrative expenses ra-
ther than as contributions to candidates. In contrast, the political action committees established and
administered by corporations -- including incorporated membership organizations -- and labor or-
ganizations may receive unlimited support from the sponsoring corporation or labor organization.

34. The harm caused by the Commission's interpretation of 88 441b(b)(2)(C), 431(e)(5)(F),
431(f)(4)(H) and 441a(a)(1)(C), [*22] as applied to CMA and CALPAC, is actual and not specu-
lative or hypothetical. Fearing the imposition of both civil and criminal sanctions provided by the
Act, CALPAC has limited its activity in Federal elections since first learning of the Commission’s
interpretation. Plaintiffs desire to continue to participate vigorously in Federal election activities,
but have curtailed these activities because of the Commission's interpretation of the sections in
question and plaintiff's apprehension that CMA and CALPAC may be subject to civil and criminal
sanctions. Indeed, plaintiffs have been advised that in April, 1979 the Commission, pursuant to §
437g(a)(5)(B), found probable cause to believe CMA and CALPAC may have violated §8 441a(a)
(1)(C) and 441a(f), respectively, because of CMA's administrative support of CALPAC. A finding
of probable cause may lead to an enforcement action pursuant to § 437g (a)(5)(B).

Wherefore, plaintiffs respectfully request that this complaint be immediately certified to the
Court of Appeals for the Ninth Judicial Circuit, for determination by the Court En Banc, pursuant to
2 U.S.C. 8§437h, and that a judgement be entered:

1. Declaring [*23] 2 U.S.C. § 441b(b)(2)(C), 8§ 431(e)(5)(F), § 431(f)(4)(H) and 8§
441a(a)(1)(C) unconstitutional in violation of the First Amendment to the Constitution of the United
States, to the extent these provisions on their face, or as interpreted and applied by the Commission,
limit the amount which CMA may contribute as administrative support to CALPAC, and the
amount CALPAC may receive from CMA as administrative support, to $ 5,000 per calendar year;

2. Declaring 2 U.S.C. § 441b(b)(2)(C), § 431(e)(5)(F), 8 431(f)(4)(H) and 8§ 441a(a)(1)(C) un-
constitutional in violation of the Fifth Amendment to the Constitution of the United States, to the
extent that these provisions on their face, or as interpreted and applied by the Commission, limit the
amount which CMA may contribute as administrative support to CALPAC, and the amount CAL-
PAC may receive from CMA as administrative support, to $ 5,000 per calendar year;

3. Permanently enjoining defendants from enforcing the provisions of 2 US.C. 8
441a(a)(1)(C) as to CMA for providing administrative support mentioned in § 441b(b)(2) (C) to
CALPAC in excess of $ 5,000 per calendar [*24] year;

4. Permanently enjoining the enforcement of 2 U.S.C. § 441a(f) against CALPAC insofar as
CALPAC is alleged to have received contributions of administrative support from CMA in excess
of $ 5,000 per calendar year.

Dated: May 7, 1979

Respectfully submitted,

HASSARD, BONNINGTON, ROGERS & HUBER

By: /s/ Rick C. Zimmerman, Attorneys for Plaintiffs

United States District Court For the Northern District of California
RELATED CASE ORDER
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[Filed June 5, 1979]

A notice of related cases has been filed suggesting that the following cases are related within the
meaning of Local Rule 205-2 or Local Rule 320-1.

C-79-1197-ACW -- Federal Election Commission v. California Medical Association and Cali-
fornia Medical Political Action Committee

C-79-1089-CFP -- California Medical Association et al. v. Federal Election Commission

M-77-306-c(WHO) -- Federal Election Commission v. California Medical Political Action
Committee

As the Judge assigned the earliest filed case, | advise the Assignment Committee that these cas-
es are not related.

United States District Judge

As the Judge assigned the earliest filed case, | advise the Assignment Committee [*25] that
these cases are related within the meaning of Local Rule 205-2 or Local Rules 320-1.

/s/ Wm. H. Orrick, United States District Judge
Order

It appearing to the Assignment Committee that these cases are related within the meaning of
Local Rule 205-2 or Local Rule 320-1, IT IS ORDERED that all of such cases are reassigned to the
Honorable William H. Orrick. Counsel are instructed that all future filings shall bear the initials
WHO immediately after the case number. All matters presently scheduled for hearing are vacated
and should be re-noticed for hearing before the judge to whom the case has been reassigned.

Dated: 5 June 1979

For the assignment committee:
/s/ Robt. Ruth, Chief Judge
New Case Clerk:

Copies to: Courtroom Deputies Special Projects Reassignment Log Noted WHO ACW Ballot
Replaced in Category #15 CFP Ballot Replaced in Category #13

Case System Administrator:
Copies to: All Counsel Transferor CSA Log Book Noted
Rel Case 2 Rev 9-78

William C. Oldaker, General Counsel, Federal Election Commission, 1325 K Street, N.W.,
Washington, D.C. 20463, (202) 523-4143, Counsel for all named defendants

United States District Court for the Northern District [*26] of California
Civil Action No. C-79-1089-WHO

California Medical Association, et al., Plaintiffs, vs. Federal Election Commission, et al., De-
fendants.

ANSWER
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[Filed July 13, 1979]

Defendants Federal Election Commission (hereinafter "the Commission™) et al. answer the
numbered paragraphs of the complaint as follows:

1. Defendants deny that part of paragraph 1 which alleges that plaintiffs have pleaded that cer-
tain provisions of the Federal Election Campaign Act of 1971, as amended, are unconstitutional on
their face and admit the balance of the allegations in paragraph 1.

2. Defendants admit that part of paragraph 2 which alleges that this action seeks a permanent
injunction restraining enforcement of provisions of the Act, but deny that any of these provisions
offend the Constitution of the United States.

3. Defendants deny the allegations in paragraph 3.
4. Defendants deny the allegations in paragraph 4.

5. Defendants admit the allegation in paragraph 5, but aver that the review procedures of 2
U.S.C. 8437h are not available here.

6. Defendants admit those parts of paragraph 6 which allege that plaintiff California Medical
Association [*27] (hereinafter "CMA") is a not-for-profit unincorporated association, that CMA
has its headquarters in San Francisco, California, that its membership consists of more than 25,000
California physicians and includes the majority of physicians engaged in the private practice of
medicine in California, and that CMa organized and administers a political committee, the Califor-
nia Medical Political Action Committee (hereinafter "CALPAC"), which makes contributions to
candidates for State and Federal office. Defendants deny that CMA is a membership organization
within the meaning of 2 U.S.C. § 441b(b)(2)(C) and (4)(C) which concern only incorporated
membership organizations. Defendants are without knowledge or information sufficient to form a
belief as to the truth of the balance of the allegations in paragraph 6.

7. Defendants admit those parts of paragraph 7 which allege that plaintiff CALPAC is an unin-
corporated association which operates as a nonpartisan political committee, that CALPAC has its
headquarters in San Francisco, California, that CALPAC is a "political committee™" as defined by 2
U.S.C. 8 431(d) and is registered with the Commission, [*28] that CALPAC qualifies as a
"multicandidate political committee™ as defined by 2 U.S.C. § 441a(a)(4), that CALPAC was or-
ganized and is administered by CMA, and that CMA is CALPAC's "connected organization™ as de-
fied by 2 U.S.C. §433(b)(2) and 11 C.F.R. § 100.15. Defendants deny that CALPAC is CMA's
"separate segregated fund" as that term is used in 2 U.S.C. § 441b(b)(2) (C) and 11 C.F.R. 8
114.7 and aver that the term "separate segregated fund" refers to a fund utilized for political pur-
poses by incorporated organizations or labor organizations only.

8. Defendants are without knowledge or information sufficient to form a belief as to the truth of
the allegations in paragraphs 8 and 9.

9. Defendants admit that part of paragraph 10 which alleges that contributions received by
CALPAC, are in turn, contributed to candidates for public office, both State and Federal. Defend-
ants are without knowledge or information sufficient to form a belief as to the truth of the balance
of the allegations in paragraph 10.

10. Defendants admit those parts of paragraph 11 which allege that CMA traditionally has pro-
vided organizational [*29] and administrative support for CALPAC and that funds contributed to
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CALPAC are used primarily as contributions to, or on behalf of, candidates. Defendants deny that
entities other than corporations or labor organizations have "separate segregated funds™ within the
meaning of the Federal Election Campaign Act of 1971, as amended. Defendants are without
knowledge or information sufficient to form a belief as to the truth of the balance of the allegations
in paragraph 11.

11. Defendants admit those parts of paragraphs 12 and 13 which allege that plaintiff Sidney E.
Foster serves as Treasurer of CALPAC and that plaintiff E. Kash Rose has served as an officer of
CMA and CALPAC. Defendants are without knowledge or information sufficient to form a belief
as to the truth of the balance of the allegations in paragraphs 12 and 13.

12. Defendants are without knowledge or information sufficient to form a belief as to the truth
of the allegations in paragraph 14.

13. Defendants admit the allegations in paragraph 15.

14. Defendants admit that part of paragraph 16 which alleges that at the time of the filing of the
complaint Joan D. Aikens was Chairman of the Commission and aver that since [*30] that time
Robert O. Tiernan has succeeded her in that post and that Joan D. Aikens remains a member of the
Commission. Defendants admit that this case is brought against her solely in her official capacity.

15. Defendants admit that part of paragraph 17 which alleges that at the time of the filing of the
complaint Robert O. Tiernan was the Vice-Chairman of the Commission and aver that since that
time Max Freidersdorf has succeeded him in that post and that Robert O. Tiernan remains a member
of the Commission. Defendants admit that this case is brought against him solely in his official
capacity.

16. Defendants admit the allegations in paragraphs 18 through 20.
17. Defendants admit the allegations in paragraphs 21 through 22.

18. Defendants admit that part of paragraph 23 which alleges that political committees may as a
general rule contribute to both Federal and non-Federal candidates and aver that 11 C.F.R. § 102.6
regulates the manner in which such committees must operate. Defendants admit the balance of the
allegations in paragraph 23.

19. Defendants admit that part of paragraph 24 which alleges that 2 U.S.C. § 441b(a) prohibits
corporations [*31] and labor organizations from making contributions or expenditures in connec-
tion with Federal elections and admit that the language of 2 U.S.C. 88 441b(b)(2)(C) and 431(e)(5)
(F) and (f)(4)(H) is as quoted in paragraph 24. Defendants deny that 2 U.S.C. 8§ 441b(b)(2)(C)
and 431(e)(5) (F) and (f)(4)(H) exclude administrative support of any and all political action com-
mittees from the definition of contribution or expenditure and aver that those provisions exclude
from the term "contribution or expenditure™ in 8 441b(a), the definition of "contribution" in §
431(e), and the definition of "expenditure” in § 431(f) the administrative support given only by a
corporation or labor organization to its separate segragated fund.

20. Defendants admit that part of paragraph 25 which alleges that, pursuant to 2 U.S.C. 88
441(b)(b)(2)(C) and 431(e)(5)(F) and (f)(4)(H), a corporation or a labor organization may make un-
limited contributions or expenditures for the establishment and administration of, and the solicita-
tion of contributions to, a separate segregated fund to be used for political purposes and aver that
under these [*32] provisions a corporation or a labor organization may provide unlimited amounts
as administrative support for its separate segregated fund. Defendants deny that a corporation or
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labor organization may provide unlimited amounts as administrative support for any and all "spon-
sored political action committees,” a term not defined in the Act or regulations.

21. Defendants admit the allegations in paragraph 26.

22. Defendants deny the allegation in paragraph 27 that the reference in 2 US.C. 8§
441b(b)(2)(C) to membership organizations allows unlimited contributions of administrative sup-
port by an unincorporated membership organization to any political committee and aver that §
441b(b) (2)(C) is no more than an exemption from the prohibition of contributions or expenditures
by corporations and labor organizations set forth in 2 U.S.C. § 441b(a). Defendants admit that the
Commission has interpreted the Act to limit contributions by an unincorporated membership organ-
ization as specified in 2 U.S.C. § 441a(a)(1) and aver that the face of the statute compels this re-
sult.

23. Defendants admit the allegations in paragraph [*33] 28 and aver that the face of the statute
compels this result.

24. Defendants are without knowledge or information sufficient to form a belief as to the truth
of the allegations in paragraph 29.

25. Defendants admit those parts of paragraph 30 which allege that CMA is limited in its spon-
sorship of CALPAC to $ 5,000 per calendar year for Federal activities and that corporations and
labor organizations are not so limited with respect to their separate segregated funds. Defendants
are without knowledge or information sufficient to form a belief as to the truth of the balance of the
allegations in paragraph 30.

26. Defendants deny the allegations in paragraphs 31 and 32.

27. Defendants admit those parts of paragraph 33 which allege that 2 U.S.C. 88 441b(b)(2)(C),
431(e)(5)(F) and (f)(4)(H), and 441a(a)(1)(C) subject CALPAC to a $ 5,000 calendar year limita-
tion on amounts which may be received as administrative support from CMA and that the separate
segregated funds established and administered by corporations -- including incorporated member-
ship organizations -- and labor organizations may receive unlimited support from the sponsoring
corporation or labor [*34] organization. Defendants are without knowledge or information suffi-
cient to form a belief as to effect of this limitation on CALPAC. Defendants deny the balance of
the allegations in paragraph 33.

28. Defendants admit those parts of paragraph 34 which allege that plaintiffs CMA and CAL-
PAC have been advised that in April, 1979 the Commission, pursuant to 2 US.C. 8
437(g)(@)(5)(B), found probable cause to believe CMA and CALPAC may have violated 2 U.S.C.
8 441(a) (1)(C) and (f), respectively, because of CMA's administrative support of CALPAC and that
a finding of probable cause may lead to an enforcement action pursuant to 2 U.S.C. § 437g(a)(B).
Defendants are without knowledge or information sufficient to form a belief as to the truth of the
balance of the allegations in paragraph 34.

Defendants aver as an affirmative defense that this court lacks subject matter jurisdiction over
the complaint and reassert the arguments set forth in their Motion to Dismiss.

Respectfully submitted,
/s/ William C. Oldaker, William C. Oldaker, General Counsel
/sl David S. Branch, David S. Branch, Assistant General Counsel [*35]
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/sl Scott E. Thomas, Scott E. Thomas, Attorney

Federal Election Commission, 1325 K Street, N.W., Washington, D.C. 20463, (202) 523-4143
No. 79-4426

United States Court of Appeals for the Ninth Circuit

California Medical Association, et al., Plaintiffs-Appellants, vs. Federal Election Commission,
et al., Defendants-Appellees.

Appeal from the United States District Court for the Northern District of California
Before: BROWNING, Circuit Judge.

ORDER

[Filed Aug. 1, 1979]

The court will hear oral argument in this case on Thursday, October 11, 1979 at 2:30 p.m. in
San Francisco, California.

In addition to the questions certified by the United States District Court for the Northern District
of California, in its order of July 9, 1979, the parties are requested to address the constitutionality of
the portion of 2 U.S.C. § 437h(a) which requires the United States Court of Appeals to hear this
matter sitting en banc.

Appellant will make arrangements for furnishing this court with sixteen (16) copies of the trial
court record.

The certificate of record is ordered filed as of August 1, 1979.

Appellant's opening brief is to be filed by August 22, 1979. [*36]

Appellee's brief is to be filed by September 12, 1979.

Appellant's reply brief, if any, is to be filed by September 19, 1979.

/sl James Browning, United States Circuit Judge, Chief Judge

Supreme Court of the United States

No. 79-1952

California Medical Association, et al., Appellants, v. Federal Election Commission, et al.
Appeal from the United States Court of Appeals for the Ninth Circuit.

The statement of jurisdiction in this case having been submitted and considered by the Court,
further consideration of the question of jurisdiction is postponed to the hearing of the case on the
merits.

October 6, 1980
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Original Proceeding Docketed. Certified Question of Constitutional Law sent by United States District Court for the
Middle District of Pennsylvania. (TE)

CALENDARED for HEARING EN BANC on Wednesday, February 16, 2000. (WAB)

APPEARANCE from Attorneys Bruce Brandler, Michael S. Raab and Douglas N. Letter on behalf of Appellee USA,
filed. (TE)

APPEARANCE from Attorney Floyd Abrams on behalf of Appellant Renato P. Mariani, filed. (TE)
DISCLOSURE STATEMENT on behalf of Appellant Renato P. Mariani, filed. (TE)

APPEARANCE from Attorneys Lawrence Noble, Richard B. Bader and David Kolker on behalf of Appellee Fed Elec
Comm, filed. (TE)

BRIEFING NOTICE ISSUED. Appellant brief and appendix due 12/27/99. (TE)
CERTIFIED LIST filed. (TE)

MOTION by Appellee USA to Expedite Oral Argument, filed. Answer due 11/30/99. Certificate of Service dated
11/17/99. (TE)

RESPONSE by Appellee Fed Elec Comm to Appellee USA's Motion to Expedite Oral Argument, filed. Certificate of
service dated 11/19/99. (TE)

Affidavit in RESPONSE by Appellant Renato P. Mariani to Appellee USA's Motion to Expedite Oral Argument, filed.
Certificate of service dated 11/19/99. (TE)

ORDER (Chief Judge Becker, Authoring Judge, Sloviter, Mansmann, Greenberg, Scirica, Nygaard, Alito, Roth,
McKee, Rendell, Barry, Circuit Judges) granting motion by Appellee USA to expedite oral argument. The case shall
be heard on February 16, 2000, filed. (TE)

BRIEF on behalf of Appellant Renato P. Mariani, Pages: 65, Copies: 10, Delivered by mail, filed. Certificate of
service date 12/23/99. With certification pursuant to FR.A.P. 32. (TE)

APPENDIX on behalf of Appellant Renato P. Mariani Copies: 4 Volumes: 2, Delivered by mail, filed. Certificate of
service date 12/23/99. (TE)

BRIEF on behalf of Appellee Fed Elec Comm, Pages: 45, Copies: 15, Delivered by malil, filed. Certificate of Service
date 1/25/00. With Certificate of Compliance pursuant to F.R.A.P. 32(a)(7)(B)((i). (LAL)

Notice of telephone request. To David Kolker, Counsel for Appellee Fed Election Commission, requesting
replacement Brief in correct font size or motion for leave to file brief in 11 point proportional font. Response due in 3
days. (LAL)

MOTION by Appellee USA to file brief out of time, filed. Answer due 2/9/00. Certificate of Service dated 1/27/00.
(TE)

ORDER (Chief Judge Becker, Authoring Judge, Sloviter, Mansmann, Greenberg, Scirica, Nygaard, Alito, Roth,
McKee, Rendell, Barry, Circuit Judges) granting motion to file brief out of time by Appellee USA, filed. (TE)

BRIEF on behalf of Appellee USA, Pages: 46, Copies: 10, Delivered by mal, filed. Certificate of Service date
1/27/00. With certification pursuant to F.R.A.P. 32. (TE)

COMPLIANCE RECEIVED From David Kolker, counsel for Appellee Federal Election Commission, received motion
for leave to accept brief filed on 1/25/00 in 12 point proportional font. (LAL)

MOTION by Appellee Federal Election Commission for leave to accept Appellee's Brief filed on 1/25/00 in 12 point
proportional font. filed. Answer due 2/9/00. Certificate of Service dated 1/27/00. (LAL)

ORDER (Becker, Chief Judge, Authoring Judge, Sloviter, Mansmann, Greenberg, Scirica, Nygaard, Alito, Roth,
McKee, Rendell and Barry, Circuit Judges) granting motion by Appellee Federal Election Commission for leave to
accept Appellee's Brief filed on 1/25/00 in 12 point proportional font, filed. (LAL)

Notice of telephone request. Requested motion to file in 12 point font with appendix attached. Requested
addendum with corrected table of authorities and corrected service to Mr. Brandler. Counsel must submit admission
papers. Response due in 3 days. (TE)

MOTION by Amicus-appellee Brennan Ctr Justice for Leave to Participate in Oral Argument, filed. Answer due
2/22/00. Certificate of Service dated 2/8/00. (TE)

APPEARANCE from Attorney Glenn J. Moramarcoo on behalf of Amicus-appellee Brennan Ctr Justice, filed. (TE)
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RESPONSE by Appellees USA and Fed Elec Comm to motion for leave to participate in oral argument, filed.
Certificate of service dated 2/9/00. (TE)

MOTION by Amicus-appellee Brennan Ctr Justice to file amicus brief in 12 point font and to file supplemental
appendix attached to brief, filed. Answer due 2/16/00. Certificate of Service dated 2/3/00. (Motion received 2/4/00,
filed 2/10/00 as entry of appearance was not filed until 2/10/00.) (TE)

AMICUS BRIEF on behalf of Brennan Ctr Justice. Pages: 25, Delivered by malil, filed. Certificate of service date
2/1/00. With certification pursuant to F.R.A.P. 32. (TE)

RESPONSE by Appellant Renato P. Mariani to motion for leave to participate in oral argument, filed. Certificate of
service dated 2/10/00. (TE)

REPLY BRIEF on behalf of Appellant Renato P. Mariani, Copies: 30, Delivered by malil, filed. Certificate of service
date 2/11/00. With certification pursuant to F.R.A.P. 32. (TE)

ORDER (Chief Judge Becker, Authoring Judge, Sloviter, Mansmann, Greenberg, Scirica, Nygaard, Alito, Roth,
McKee, Barry, Circuit Judges) denying motion by Amicus-appellee Brennan Ctr Justice for leave to participate in
oral argument, filed. (TE)

ORDER (Chief Becker, Authoring Judge, Sloviter, Mansmann, Greenberg, Scirica, Nygaard, Alito, Roth, McKee and
Barry, Circuit Judges) granting motion to file brief in 12 point font and to file supplemental appendix attached to brief
by Amicus-appellee Brennan Ctr Justice, filed. (TE)

ARGUED REHEARING EN BANC on Wednesday, February 16, 2000, Panel: Becker, Chief Judge, Sloviter,
Mansmann, Greenberg, Scirica, Nygaard, Alito, Roth, McKee and Barry, Circuit Judges. (CLT)

PUBLISHED OPINION (Becker, Authoring Judge, Sloviter, Mansmann, Greenberg, Scirica, Nygaard, Alito, Roth,
McKee and Barry, Circuit Judges), filed. (TE)

JUDGMENT, entered in favor of the government. Renato P. Mariani's challenges to the Federal Election Campaign
Act, 2 U.S.C. Sections 441b(a) and 441f are rejected, filed. (TE)

LETTER CORRECTING OPINION filed on May 18, 2000. (TE)
MANDATE ISSUED, filed. (CLM)

RECORD released. (CLM)

REPORTER at 212 F.3d 761 (3d Cir. 2000) (GKL)

Supreme Court of U.S. notice filed advising petition for writ of certiorari filed by Appellant Renato P. Mariani. Filed in
the Supreme Court on 8/16/00 at Supreme Ct. case number: 00-256. (TE)

U.S. Supreme Court order dated 11/27/00 at S.C. number: 00-256, denying petition for writ of certiorari by Appellant
Renato P. Mariani, filed. (TE)
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

LAURA HOLMES and PAUL JOST,
Plaintiffs,
V.

FEDERAL ELECTION
COMMISSION,

Defendant.

Case No. 16-5194

CERTIFICATE OF SERVICE

| hereby certify that | electronically filed the foregoing Plaintiffs’ Opposition

to Federal Election Commission’s Motion Regarding Briefing Schedule, Plaintiffs’

Exhibit A, and Plaintiffs” Exhibit B using the court’s CM/ECF system. A Notice of

Docket Activity will be emailed to all registered attorneys currently participating in

this case, constituting service on those attorneys:

Daniel Petalas
dpetalas@fec.gov

Kevin Deeley
kdeeley@fec.gov

Steve Nicholas Hajjar
shajjar@fec.gov

Dated: July 1, 2016

Lisa J. Stevenson
Istevenson@fec.gov

Erin Chlopak
echlopak@fec.gov

s/ Allen Dickerson
Allen Dickerson
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